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FOREWORD 


Children of divorced parents present problems to be solved by members of the 
various professions. In each profession preventive and remedial devices are avail- 
able. Many of the problems presented are so complex that the preventive and reme- 
dial devices in a single field are not adequate to meet the demands made upon them. 
Divorce—a legal concept—may dissolve a legal status; but the results are a broken 
family. The home to which the child previously looked for security is materially— 
perhaps completely changed. The resulting bewilderment calls for the best possible 
professional skills. Often it calls for an interprofessional cooperation in working 
out for the child a well-integrated program for finding a new and sufficient security. 

An interprofessional approach to problems of the modern family has been a 
matter of concern to the Committee on Law and the Family of the National Con- 
ference on Family Relations. Proposed plans of this Committee center about a 
suitable point of departure. Obviously up-to-date information on the subject is an 
element of that point of departure. 

Three steps have received approval by the members of the Committee. The 
results of taking such steps should be a valuable accumulation of information. i 
They are: 


1. A plan for a model code of laws relating to the family. This should help 
to crystallize thinking with respect to the rules of statutory law we ought 
to have. 

2. A collection of selected readings from the voluminous material on the gen- 
eral subject of the family. There is not time to read everything available. 
The results would appear in a series of volumes. One of these volumes | 
dealing with selected readings in law is now in process of preparation by 
a committee of the Association of American Law Schools. 

3. A series of ‘special studies focusing attention on various phases of the field. 
Examples of symposia of this sort are: “Alimony”—the Spring 1939 issue of 
Law anp Contemporary Prostems; “A Symposium on the Law of Divorce” 
—the January 1943 issue of the Iowa Law Review; and the present volume. 


Se ee ee 


The topic in the instant issue was selected because comparatively little had been 
written about it. No attempt has been made to summarize the notable exceptions 
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to this statement. Other aspects of child care have received attention. Here it is 
planned to inspect the field, taking as an observation post a divorce. Divorce 
is only one element which may disturb a child and it can hardly be isolated or 
studied in a vacuum. But some consideration of what is being done or should be 
done with children of divorced parents is certainly in order. 

The law has dealt with two major problems in this complicated field of human 
difficulties—custody and maintenance. 

Vernier in Vol. II of his AMerican Famity Laws devotes a section to the effect 
of Divorce on Custody and Maintenance of Children. He points out how the harsh 
common-law rule giving paramount right to the father in the custody and control 
of his minor children has been ameliorated by statute. Then, at page 192, he says: 


“The question of custody and support of children is frequently a perplexing problem 
in divorce cases. Jurisdiction in such cases is either statutory, or derived from chancery, 
never having been exercised by the ecclesiastical courts. In a few jurisdictions the power 
to act seems to be regarded as solely dependent upon statutes. Today (1932) all of the 
fifty jurisdictions which grant absolute divorce, with the exception of Pennsylvania, have 


some statutes in the matter... . 
“Without exception, the statutes make the court’s power a discretionary one, though 
ption, P ry 8 


using quite a variety of terms to suggest how the discretion should be exercised. Often 
these differ as among action pending suit, action after a divorce is decreed, and revision 
of the decree. The commonest type of statute provides that the court may make such 
orders as are necessary and proper, just and proper, reasonable anc proper, expedient, 
etc., or as the court may deem necessary and proper, etc. .. .” 


In the exercise of this broad statutory discretion the judge is faced with serious 
questions. His goal is often expressed in terms such as the “welfare of the child” 
but the responsibility seldom is completely discharged by answering the specific 
questions of law involved. The fields of medicine, psychiatry, economics, and social 
work have resources which if expertly employed and interrelated may aid many 
children to attain a more normal life in spite of the immediate domestic catastrophe. 

A brief statement of the framework of the issue may aid the reader to see the 
relation of the articles to each other. Three major sets of questions were posed— 
what is the law doing about problems of custody and maintenance; what are some 
of the other professions and groups interested in the general subject doing about the 
children; what further light on the subject is available from other fields of law. 

The introductory question, of course, relates to the size of the problem. How 
many children of divorced parents are there? Professor Davis answers this by ex- 
plaining divorce as a serious factor in families of the western civilization. He then 
proceeds statistically to calculate the actual numbers. 

The query as to what contributions the law is making to custody and main- 
tenance matters calls for five separate responses. Each centers its attention upon 
the judicial “discretion” exercised at the time decisions are made in actual cases. 
Judge Weinman from an Ohio background deals with the thinking of the trial 
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court in custody cases. Mr. Bronson follows with a discussion ‘of the action of the 
appellate courts in reviewing decisions of the trial court in custody cases. Judge 
Turrentine from a California point of view takes the reader upon the bench with 
the trial court judge passing upon maintenance litigation. Mr. Whitmire submits a 
collection of legal authorities expressing the opinions of appellate courts on the deci- 
sions of trial courts in maintenance cases. Mr. Pokorny with experience as a 
Michigan Friend of the Court tells us- of the perplexities of the court called upon 
to modify a decree for maintenance or custody previously made and now alleged to 
be inequitable. 

Limitations of space permitted the inclusion of only two articles describing the 
topic through the eyes of non-legal groups. General Benedict comments upon the 
complications intensified by the war in families of service men. Dr. Plant shows 
how the psychiatrist as contrasted with the judge sees the problems which need 
solution. 

In the final group of articles we are concerned with further problems. Dean 
Stansbury takes up the difficulties to be surmounted when the decree as to main- 
tenance or custody of a child of divorced parents in one state comes up for consid- 
eration before the tribunals of another state. Dr. Lemkin presents a comprehensive 
comparison of what other countries are considering or doing. 

Lack of space has prevented the inclusion of a number of interesting topics. 
The clergyman, the marriage counsellor, the family physician, the parties them- 
selves all could make important contributions. What appears, however, is a 
beginning. 

The reader will recall that none of the authors had an opportunity to confer 
with any of the others while their articles were in preparation. This has given us 
perhaps a less closely integrated volume. But it has also allowed each contributor 
a greater freedom of expression. 

Joun S. Brapway. 
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SOCIOLOGICAL AND STATISTICAL ANALYSIS 


Kinestey Davis* 


Part I. SoctoLocicaL AND ANTHROPOLOGICAL 


Theoretically the problem of the post-divorce child is universal—not only because 
divorce itself in one form or another is universal, but more profoundly because the 
child of divorce constitutes a potentially anomalous element in social organization. 
In most societies this potentiality is not allowed to express itself; instead, social in- 
stitutions exist which take care of the child without undue turmoil. The peoples 
of Western civilization, on the other hand, have developed a peculiar institutional 
system that makes the problem very acute and hard to solve in practice. To under- 
stand why this is true one must compare the position of the child after divorce in 
different societies. 

Divorce and the Immediate Family 


Since it dissolves the immediate family (now generally believed to be always 
and everywhere a part of society), the act of divorce usually offends the sense of 
order and fitness in social affairs. Hence it is nearly always tolerated in fact but 
never approved in principle. When children are involved the antagonism to divorce 
is greater, because dissolution of the marriage runs counter to the main function 
of the immediate family—namely, the bearing and rearing of children. Having 
formed a union which is socially defined, which involves mutual rights and obliga- 
tions, and which clearly has as its‘ main function the rearing of children, the parents 
separate and thus deprive the child of its socially prescribed milieu. If he remains 
with one parent he lacks the other—a real loss, because each parent plays a neces- 
sary and complementary role in the child’s life. If the parent with whom he stays 
remarries, the child falls into a stepchild situation. If he is shifted back and forth 
between the parents, he must adjust to two different domestic milieus, possibly two 
different stepchild situations, and must therefore run the risk of discontinuity in 
his emotional and intellectual development. 

This description seems extremely obvious, but it appears so only because it de- 
scribes the situation in our culture. To millions of people living in non-Western 
societies the description would appear ludicrous—not because it fails altogether to 
fit their social systems, but because it fits them only in an abstract or analytic sense. 


* A.B., 1930, A.M., 1931, University of Texas; A.M., 1933, Ph.D., 1936, Harvard University. Asso- 
ciate Professor of Public Affairs, Princeton University. Author of YourH In THE DeEpREssION (1935) and 
of contributions to sociological and anthropological journals. Associate Editor of the JourNaL oF LEGAL 
AND Po.iticaL SocioLocy, and Assistant Editor of the AMERICAN SocioLocicaL REVIEW. 

For generous and indispensable statistical aid, the writer wishes to thank Mrs. Klara von Neumann, 


and his wife, E. Jane Davis. 
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Although the immediate family is a universal group, it is not instinctive; rather it 
is a cultural phenomenon, and as such its specific form, and above all its connections 
with the rest of society, vary tremendously from one social system to another. It 
happens that in countless societies the immediate family is so interwoven with other 
institutional groups that, in case of divorce, the children do not constitute a social 
problem. The break-up of the immediate family is the same as in our society, 
and the anomaly of the child’s position is potentially the same, but actually the 
parents’ relation to other persons—often to clansmen and joint householders—is such 
that the child continues largely under their care. 


Divorce in Primitive Society: The Ibo 


The success of non-Western societies in solving the problem of the post-divorce 
child is explained by their wider use of kinship groups other than the immediate 
family. With them the immediate family is not the sole, nor even the most im- 
portant kinship unit. Instead the clan, the extended family, and the joint house- 
hold serve as important parts of social organization and perform functions which 
with us are left either to non-kinship groups or to the immediate family. Let us 
take as an example the Ibo society of Southern Nigeria, whose divorce customs have 
been ably reported." 

The first thing to note is the nature of Ibo marriage. It is not an agreement 
between the two prospective mates, but rather a contract between the parents and 
more fundamentally the clans of the mates. Without the prior consent and agree- 
ment of the two parental families no marriage could take place. Secondly, the 
prospective groom or his family must pay a bride-price to the girl’s relatives, with- 
out which the union would have no legal standing. Thirdly, in spite of the marriage, 
the husband and wife remain socially and religiously members of their respective 
clans. The wife joins her husband’s family physically but not spiritually. She 
must participate in the economic activities of his household, and above all she must 
bear children for his clan. But her underlying allegiance remains with her own 
family, and she may at any time return to it. The bride-price is the compensation 
that her parents, having gone to the expense of rearing her, receive for the loss of 
her services. It is not the price of her person, as such, for she continues to belong 
to her clan, but the price of her services. In return she has obligations toward her 
husband and his family. He also has obligations toward her, and unless these are 
properly observed her services may be withdrawn. She does not share her hus- 
band’s possessions, inherit any of them after his death, or hold any claim to the 
children borne by her. Her husband has the right to contract as many marriages 
as he or his family can afford, and since a man’s prestige depends on his wealth, 
and his wealth is most effectively displayed by the number of wives, he will try to 
secure as many as possible. 


2 Wieschhoff, Divorce Laws and Practices in Modern Ibo Culture (1941) 26 JourNaL oF Necro His- 
TORY, 299-324. 
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Being a private contract between the two families, a marriage may be revoked 
at will by either side. If he is willing to forget the bride-price the husband may 
send his wife back for any cause whatsoever. On the other hand, the wife may 
not be able to leave her husband even for just cause if her family refuses to refund 
the bride-price. Only if she has good prospects of remarrying, which means that 
another man stands ready to pay her family the bride-price (which then is returned 
- to the original husband), may she leave of her own free will. 

One of the most frequent causes of the dismissal of Ibo wives is barrenness. If 
several years elapse without a child being born, the wife may be sent home and the 
bride-price recovered. If, on the other hand, the wife has fulfilled her duty by 
bearing at least two children, including one son, it is extremely difficult for the 
husband to return her to her parents and receive back the bride-price. The charge 
of barrenness often elicits the counter-charge of impotence. If the wife fails to 
conceive for some years after marriage, she or her family and possibly her husband 
may make arrangements for extra-marital relations. A child born under such cir- 
cumstances is of course the property of the husband and bolsters the position of the 
wife. 

Obviously in Ibo society there can be no question of the custody of the children 
when a marriage is dissolved. They belong to the husband’s family. It was largely 
for them that the marriage was contracted and the bride-price paid in the first place. 
The question may be raised as to how they can be taken care of without their 
mother, but the truth is that the mother’s care is not necessary. Since the house- 
hold usually includes some of the husband’s female relatives, perhaps other wives, 
there is little difficulty about rearing the children. 

The case of the Ibo has been chosen because its handling of divorce is, in its 
major outlines, typical of that in many primitive societies. The marital relation is 
dominated by lineal kinsmen, and the custody and rearing of the children do not 
depend on the continuance of the immediate family. The fact that the Ibo are 
patrilineal in their clan organization means that the child is viewed primarily as a 
member of the father’s clan. This is sometimes thought to be the most difficult 
case for post-divorce children in kinship societies, because of the young child’s 
physical dependence on its mother. Actually in some patrilineal societies the chil- 
dren do remain with the mother while they are infants and are returned to the 
father at a later date. 

In matrilineal and matrilocal societies the problem is easier. There, after divorce, 
it is the father who must leave; the child belongs to its mother’s clan and hence 
remains in the mother’s household.* No conflict arises between the biological 
attachment of young children to the mother and their sociological attachment to the 


*This is true of the Yaruba, neighbors of the Ibo in Nigeria, and of the Naron people and the 
Namib Bushmen of South Africa. 

* Examples are the Pueblo Indians of the Southwest, the Iroquois of the Northeast, the Bush Negroes 
of Dutch Guiana, the Khasis of Assam, and the Minangkabau of Sumatra. 
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father. This is one reason why divorce is usually easier in ‘such societies. The 
following description of the situation among the Khasis is typical: 


“In the event of a divorce the mother is always allowed the custody of the children. 
Divorces . . . are of common occurrence, the result being that children in many cases 
are ignorant of the names even of their fathers. For the mother, on the other hand, the 
children cherish a very strong affection, all their sympathies and emotions binding them 
closely to their mother’s kin... . The great drawback attaching to divorce in ordinary 
communities, i.e. the effect it has on the lives of the children of the marriage, does not 
apply to the Khasis, for with them the children always live with their mother and their 
mother’s family, which latter would be bound to maintain them.”* 


In societies where the emphasis on extended kin is bilateral rather than unilateral, 
or in which residence and descent are at variance, or in which other special condi- 
tions obtain, almost any conceivable rule may prevail with reference to the custody 
of children after divorce. Sometimes the children are divided equally, sometimes 
the boys are given to the father and the girls to the mother, sometimes the mother 
gets the younger, the father the older children. Generally, however, there is no 
major problem of adjustment, because, whoever gets him, the child is likely to live 
in intimate and stable relationship with other relatives, both male and female, who 
will perform the functions of the missing parent. 

Although there are exceptions and occasional lapses, the general rule among 
primitive peoples may be summed up in a quotation from an article on Sumatran 
cultures: 


“[In Indonesia] among strictly patrilineal peoples, such as the Batak and the natives of 
Nias, all the children [of divorced parents] remain with the father. ... Among sibless 
people the childern are divided between the parents at divorce, and among matrilineal 
peoples they naturally remain with the mother.”® 


The Case of the Chinese 


Not only primitive but civilized societies may utilize kinship as an important 
principle of social organization. This was the case in China before the process of 
Westernization set in. The immediate family was subordinate in nearly every 
respect to the extended family. The mates were selected and the marriage arranged 
by the parents, and the couple usually lived with the parents of the husband. The 
young bride was subordinate to the older females in her husband’s extended house- 
hold, and the husband was subordinate to his grandfather, father, or older brother. 
The household was frequently quite large, so that the children were surrounded 
by adults other than their mother and father—notably by uncles, aunts, and grand- 
parents. The husband could divorce his wife for numerous causes, of which one 
was barrenness and another disregard of his parents. The wife’s right of divorce 
was virtually nil. 


* Gurpon, THE Kuasis (1914) 80-82. 
® Loeb, Patrilineal and Matrilineal Organization in Sumatra: The Batak and the Minangkabau (1933) 
35 AMERICAN ANTHROPOLOGIST 16, at 45 ff. 
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Divorce in China did not imply family disorganization in our sense of the word. 
Since the dominant kinship unit was the extended patrilineal kin, the dissolution 
of a particular marriage had little significance, for it took more than this to break 
up the entire kindred or even a particular household. Furthermore, concubinage 
and polygyny made divorce less disruptive, because if one consort were divorced 
the others could maintain the immediate family. In any case the child necessarily 
remained in the father’s household, where he continued to find the milieu much 
as it had been before. If divorce seldom occurred in Chinese society it was not 
because the dissolution of wedlock was considered “bad for the child,” but because 
marital harmony did not depend primarily upon personal likes and dislikes. 

In a kinship society, whether primitive or civilized, the immediate family is 
hardly an independent unit. It is the extended family which exercises the main 
influence, which has the privilege of choosing the mate, determining the residence, 
controlling the property, watching the morals, and in general managing the affairs 
of the young couple. The married pair either live with or near their relatives, and 
the children consequently grow up with the latter. Therefore if one parent is lost 
through death or divorce the child’s domestic environment is not seriously dis- 
turbed. He tends to remain in the same household, among the same intimate rela- 
tives, feeling just as secure and loved as ever. Also, what might be called the 
principle of kinship substitution usually operates—the principle that if one kinsman 
is lost, another is available to take his place. Such a principle is necessary if kinship 
is to form the basis of social organization, and it is embodied widely in the so-called 
classificatory type of kinship terminology, which calls different relatives by the same 
term (e.g. father and father’s brother) because they may. be functionally equivalent 
or capable of substitution. The principle means that the child is seldom left with- 
out some relative to function as a parent for him. Being familiar with this mech- 
anism, he accepts it as a part of life. Also, since usually it is sociological rather than 
biological paternity that counts, the “stepchild” situation does not arise. Actually, 
so far as daily behavior is concerned, the child may have drawn little distinction 
between his parents and the other adults in the household anyway. It is therefore 
easy for him to make the adjustment when a parent is lost. Things remain for him 
pretty much as they were before. 


Divorce in the Small Family System 


One of the outstanding peculiarities of Western civilization, in contrast to the 
cultures discussed above, is the degree to which kinship has lost its social importance. 
At first sight this might suggest that divorce itself would have lost its importance, 
but such is not the case. The decline of kinship has affected the extended, not the 
immediate, family. The latter has lost some of its erstwhile functions in our mobile, 
urban, industrial society, but because it is virtually the sole remaining kinship unit 
it has acquired some of the functions formerly performed by other kinship relations. 
Its burden has therefore become heavy—perhaps too heavy for its inherently frail 
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structure; and divorce, which dissolves the immediate family, has become a much 
greater problem, because it represents a threat to the family organization that 
remains. 

With the principle of kinship substitution and the custom of the great house- 
hold abandoned, the child of a deceased or divorced parent has as a rule nowhere 
to turn except to the other parent. He does not retain the balanced family life that 
a child in a kinship society is likely to have. He is therefore a “problem” in a 
much more pressing sense. 


Emotional Tension in the Small Family 


Having become the sole important kinship unit, the small family exhibits an 
unusual emotional concentration within itself. Its members, living apart from 
other kinsmen and surrounded by temporary acquaintances or strangers, can rely 
only upon themselves to share the feelings peculiar to blood relationship. The 
resulting intensity is sometimes extremely great, if not stifling. The loss of non- 
affectional functions has further increased the importance of the family’s emotional 
bonds at the same time that it has reduced the mutual cooperation in outside mat- 
ters which would ordinarily support these bonds. Marriages, instead of being 
arranged by the elders on the basis of objective standards, are formed on the basis 
of romantic love and maintained on the strength of mutual likes and dislikes. The 
custom of having only one, two, or three children, plus the isolation of the parents 
from any other children than their own, increases the uniqueness and hence the 
emotionality of the parent-child relation. Consequently any marital discord not 
only affects the mates acutely but also involves the children. Husband and wife, 
as a compensation for marital unhappiness, unconsciously seek consolation, revenge, 
release, prestige, security, or what not in the children. The offspring in turn are 
victims of divided loyalty, emotional insecurity, and parental interference. This is 
why many experts believe that chronic discord is worse for the child than divorce; 
but the emotional intensity of the immediate family in modern society complicates 
divorce itself. It not only makes divorce more probable (because if things go wrong 
they go very wrong), but it also makes much harder the emotional readjustments of 
parents and children after divorce. 


The Equalitarian Principle and Custody 


Our reliance upon the immediate family is connected with another trait that 
aggravates the problem of the divorced child—namely, the equalitarian principle 
in wedlock. In a society where clans exist the child belongs either to his father’s 
or his mother’s clan. He cannot belong to both. Consequently in case of divorce 
there is little question as to the child’s custody and residence. But in our system 
the child does not automatically belong to one parent. Instead he may belong to 
either one, and it is up to the court to decide which one. Furthermore, because the 


* Kingsley Davis, The Sociology of Parent-Youth Conflict (1940) 5 AmericAN SoctoLocica, Review 
523-535- 
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estranged parents have a potentially equal claim, they often compete for the affec- 
tion and custody (though not for the support) of the child. The court must assume 
the role of arbiter. It must exercise its “discretion,” but finds itself with few rules 
on which that discretion can base itself. The welfare of the child rather than the 
claims of the parents is supposed to be the goal, but what is “welfare” to one judge 
is apt to differ from what is “welfare” to another.” 

That parents compete for custody of the children is suggested by the results of 
Marshall and May’s study of cases in Maryland and Ohio. They show that the 
mother generally gets the children, but that this is because she is usually the plain- 
tiff. When the father is the plaintiff he gets custody more often than she, as Table 
1 reveals. There is thus a tendency to award custody to the “innocent” party, al- 


Table 1 
Disposition oF Custopy Iv MARYLAND AND Onto CasEs: PERCENTAGES 
Cusropy To HusBanp Cusropy To WIFE 
Maryland* Ohiot Maryland Ohio 
CTR OC SOOT OTOL TT 10 10 68 5 
Husband plaintiff ................. 30 37 25 34 
a, RR ee ee 2 2 85 86 
* MARSHALL and May, supra note 8, at 316. + MarsHALL and May, supra note 8, at 346. 


though this apparently has little to do with the welfare of the child. There is also 
a tendency for the mother to get custody oftener when the children are girls, the 
father when they are boys—a fairly frequent pattern in other societies. Less than 
five per cent of the Ohio cases involve division of the children between the parents, 
although provision is usually made whereby the parent not receiving custody may 
visit, or be visited by, the children, in which case there is a sort of de facto mixed 
custody. The facts indicate that a majority of the children of divorced parents in 
this country are living with their mother. This conclusion is substantiated by a 
study of high school students whose parents have been divorced.? Thirty-two per 
cent of these students did not remember their father’s occupation as compared to 
only 8 per cent of the students from non-divorced homes, indicating a surprising 
lack of contact with the father after divorce. Nevertheless, the parents have at the 
start an equal claim to the children, and the question of custody must be thrashed 


out anew in every case. 


7 An investigation made under the writer’s supervision by a graduate student (Mrs. Mary Rice Mor- 
row) at the Pennsylvania State College showed in Pennsylvania an almost complete lack of crystallized 
opinion among judges on this matter. They tended to award custody on the basis of unconscious or 
vaguely formulated rules of thumb. They seemed usually to believe that general principles could not 
be applied, because “each case is different.” Only one-fourth of the replies admitted that changing cus- 
toms and social values had any influence on the type of decision rendered. There was, however, a 
tendency to rely on the advice of social work agencies, which presumably supply more systematic 
evidence than “‘interested parties” can supply and contribute a professional definition of the child's 
welfare. 

®MarsHaLL and May, THe Divorce Court, Vol. 1, Maryland (1932) 31; Vol. 2, Ohio (1933) 


346-350. 
° Weeks, Differential Divorce Rates by Occupation (1943) 21 SoctaL Forces 334-337. 
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The competitive claims of husband and wife also emerge with reference to the 
support of the child. Since in our culture the father is supposed to support the 
child and the mother to care for it, the tendency of the court is to continue this 
division of labor after divorce. The fact that in a money economy a child can be 
supported at a distance, makes this arrangement seem convenient; but actually it 
presents an anomalous situation, because the father, deprived of the child’s company, 
is nevertheless held economically responsible for him. The father thus receives an 
obligation without a reciprocal right. The one-sidedness of the arrangement is re- 
duced, however, by the fact that woman’s social role is more closely connected with 
the family than is that of the male, and that consequently his being deprived of 
the child’s company entails less sacrifice than her being so deprived. Furthermore, 
the care of children is more burdensome and less easily evaded than their support. 


The Factor of Moral Stigma 


Although divorce in some form is permitted in all societies but encouraged in 
none, there are great differences in the degree of disapproval attached to it. Ameri- 
can opinion has gradually changed from sharp to rather mild disapproval.’° The 
law, however, has retained in theory the older attitude; it bans divorce by mutual 
consent, stipulates that one party must have committed a wrong against the other, 
and thinks in terms of the “guilty” and the “innocent” partner. The moral con- 
demnation of divorce has made, and still does make, the child’s position more diffi- 
cult than it would otherwise be. 

To see the effect of moral stigma one should compare the child whose pafents 
are separated by divorce with one whose parents are separated by death: The ob- 
vious difference that in one case only one parent remains alive while in the other 


3° Several systematic studies document this trend. Barnett, Divorce AND THE AMERICAN Divorce 
Novet 1858-1937 (1939), finds a gradual transition from the nineteenth-century view of marriage as a 
divinely ordained end in itself to the twentieth-century view of it as a means to individual happiness, 
revocable if it does not succeed. Correspondingly there has been a growing tedency to regard divorce 
less as a moral and social evil and more as a personal experience, and to find the cause of divorce less 
in moral fault, with attendant blame of the parties concerned, and more in factors beyond individual 
control, such as early upbringing, unconscious personality traits, and social conditions. The shift of 
opinion was particularly noticeable after World War I, but it had been under way before that, and there 
was an especially marked change in the attitude toward remarriage after divorce. Curiously, the public 
interest in divorce has gone through four cycles of concern: first, over the very fact of divorce; second, 
over the effects of divorce on the children; third, over the question of alimony; and fourth, over the 
problem of post-divorce adjustment. The author, who finds that the first divorce novel by an American 
writer appeared in 1858, thinks that perhaps divorce as a fictional theme may have spent itself after 
this last cycle of emphasis. 

Koster, THE THEME OF Divorce IN AMERICAN DraMa, 1871-1939 (1942), traces the same shift of 
opinion in American plays. He too is able to date the striking change of attitude after World War I, 
and to document the transition from condemnation of an alleged social evil to toleration of a necessary 
though regrettable fact of individual experience. 

Hart, Changing Social Attitudes and Interests, 1 REcENT SoctaL TRENDS (1933) 382, 414-417, uses 
refined indicators of approval and disapproval to gauge the public tolerance of easy divorce as reflected 
in magazine articles between 1905 and 1931. 

In recent years opinion polls, such as that conducted by Fortune in April 1937 and the Lapres 
Home Journat in February 1938, have shown in a more direct manner the liberalized public attitude 
toward divorce. 
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both parents do, means that the divorce child may theoretically retain the contact 
and devotion of both parents. But this ideal possibility does not usually work out 
in practice, because the child, entangled by the closeness and intensity of the family 
bonds and the guilt complex of the divorce relation, is inevitably involved in the 
marital conflict. He is, after the divorce, the sole remaining link between the former 
mates, and consequently serves as the only instrument through which they can 
express their mutual resentment. The equalitarian principle which gives both of 
them rights in the child is conducive to his being used in this way, for if he divides 
his time between the two he must necessarily serve as a means. of communication 
for them. A study of the divorce child in Nebraska showed that “often the part- 
time child is used as a weapon by one or both parents,” that “in a few cases young- 
sters stated they had procured information for one parent against the other,” that 
the situation afforded “the father an opportunity to find out how his former wife is 
spending his alimony, whom she is ‘stepping out with,’ and so forth,” that “the 
mother may likewise question the child when he comes ‘home’ from father,” ‘and 
that in some cases “the child is bribed in order to get this information,” and is thus 
taught by his own parents “to lie, spy, and blackmail.”™ 

Playwrights and novelists have seized upon the dramatic element in the situation, 
usually portraying the child as an innocent victim of parental folly, living an un- 
natural and lonely life.1* Some of the sympathy undoubtedly reflects the genuinely 
difficult situation of the child, but one suspects that a good deal of it also reflects 
a moralistic bias. Since divorce is sinful, the child’s lot must be painted as badly 
as possible in order to make the sin (in its consequences for the innocent offspring) 
seem as terrible as possible. Thus the moral stigma attached to divorce not only 
makes the child’s position worse than it would otherwise be, but also requires that 
it be depicted as even more tragic than it actually is. 

The child of divorced parents probably runs no greater risk of a stepparent 
situation than does the bereaved child. But he does run a risk, as the latter does 
not, of falling into two such situations, because both parents may remarry and he 
may be shifted from one household to the other. Actually this does not happen in 
a large percentage of cases,’* but it happens often enough to give point to novels 


and plays about “part-time children.” The parents may have moved far away from: 


each other and remarried in different social circles. The child may thus have to 


72 SULLENGER and BROWNLEE, CHILDREN OF Divorce (1934) 9. 

*2 See especially the following novels: Witson, THE KENworTHys (1925); Younc, Cusropy, CHIL- 
DREN (1926); JoHNsON, CHILDREN OF Divorce (1927); WHARTON, THE CHILDREN (1928); SEDGWICK, 
Puitippa (1930); SPENCER, THE INCOMPETENTS (1933); SAVAGE, SUMMER Hatt (1936); Extor, ANGEL’s 
MirtH (1936); and Port, THE SENTENCE oF YoutH (1936). For plays see CRorHERs, MARY THE THIRD 
(1923) and Susan anp Gop (1937); Forp, WHat IMacinaTION WiLL Do (1928); and ATLas, WEDNES- 
pay’s CHILD (1934). These are all cited and the plots discussed in BARNETT, op. cit. supra note 10, espe- 
cially at 96-104, and Koster, op. cit. supra note 10, in Chap. 5. 

**It rarely happens for two reasons: first, probably less than half of the divorced persons who have 
children remarry; second, even when both parents happen to remarry, the child often remains in one 
household to the exclusion of the other. Custody is generally awarded to only one parent, though it is 
hard to say in how many cases the child regularly visits the other parent. 
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divide his life between two radically different milieus, with a resulting confusion 
in his personality development. Because of bitterness between the estranged parents, 
he is apt to be under a taboo upon what he can say concerning events in the other 
household. Not only must he suppress part of his memories, but he must alter 
his personal habits and his family terminology each time that a shift is made. The 
situation is so new in our culture that no adequate terminology exists. What, for 
instance, is the new spouse of the divorced parent to be called by the child? “Step- 
mother” is hardly the correct term, because it implies that the child’s real mother 
is dead. When the child talks to playmates about his father’s wife, he accordingly 
has a hard time describing her, and outsiders frequently make mistakes that em- 
barrass them and consequently him.’* Finally, he almost inevitably comes to prefer 
one household to the other, a fact taken by one parent as a breach of affection and 
an expression of a perverse devotion to the stepparent (perhaps the original co- 
respondent) in the other household. 


“The parents of the little boy who is now five were divorced when he was less than a 
year old. They were given joint custody. Thus every other week he was shifted from 
one grandparents’ home to the other. From the statements of this little tot it is evident 
that his paternal grandmother was trying to instill in him a disfavor for his mother, and 
the maternal grandparents were endeavoring to blacken his father’s reputation. How- 
ever, this particular youngster favored his father’s home. [When he returned from 
there he was restless and unruly for several days.]”!® 


One thing that makes any stepchild situation difficult is the mystical importance 
our culture attaches to biological parenthood. A “real” son or daughter must be 
one’s “own.” When the stepchild is the offspring of a person still living, who once 
had and (even worse) may still have the primary affection of one’s mate, then the 
difficulty of loving the child is increased. 

In some ways, therefore, the child of divorced parents is less fortunate than the 
bereaved child, but the reason lies chiefly in the emotional and moral implications 
with which our culture surrounds divorce. If spouses would divorce amicably, 
without blame or recrimination; if the law would cease to search for the guilty 
party; if the public would accept divorce as a natural occurrence—if, in short, all 
the attitudes and sentiments which control the institution of the family were aban- 
doned, then the position of the child after divorce would not be anomalous, and 
writers of fiction would not feel obligated to paint his lot in somber colors. But 
in such a free and easy society there would be hardly any necessity of marriage, 
and hence no such thing as divorce. Mating would be on an informal basis, and 
the children would be cared for by whoever felt inclined, if anybody. 

As previously mentioned, our peculiar institutional structure places considerable 
reliance upon the immediate family. Since this unit has lost many of its functions 


%* There is not even a special term that designates the child of divorced parents. “Orphan” properly 
refers to a child of deceased parents. Only by a circumlocution, or by a coinage which seems in bad 
taste (e.g., divorce-child), can the child of divorced parents be designated. 

25 SuLLENGER and BROWNLEE, op. cit. supra note I1, at 9. ‘ 
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it can be broken without disturbing many aspects of society. Such dissolution does, 
however, affect seriously the rearing of children, which is an extremely important 
function in any society. Therefore, if the current social system for rearing children 
is to be maintained, divorce cannot become a matter of absolute indifference. There 
is, however, good evidence to indicate that easy divorce does not necessarily imply 
the disintegration of society. Many societies having high divorce rates are every bit 
as stable as many having low divorce rates. Egypt, for example, has an extremely 
high divorce rate (much higher than the United States), yet its fertility, the stability 
of its institutions, and the contentment of its people are apparently as great as they 
are in India, which has a low rate. In nineteenth-century Japan the divorce rate 
was much higher than in China, yet Japanese social organization was, if anything, 
more efficient. There is no reason to believe, therefore, that a highly tolerant atti- 
tude toward divorce in the United States will mean the decline and fall of our 
civilization. In practice we seem to be moving in the direction of easier divorce any- 
way, and as this movement continues the position of the child of divorced parents 
should improve. The only necessity is that some sort of social machinery be worked 
out for rearing the child properly—a necessity hard to supply in our culture. Once 
this is accomplished the incidence of divorce is of little consequence to the stability 
of the larger society. 
Part II. Statistica 


To determine the number of children in the United Stetes whose parents are 
permanently living apart, we should have to know, first, the number of divorces, 
annulments, desertions, and informal separations that occur from year to year, and 
second, the number of children affected by these events. Unfortunately our knowl- 
edge is deficient on all these points. The best statistics relate to the number of legal 
divorces, annulments, and separations, but even these are sadly inadequate, because 
Congress, although it often inveighs against divorce and frequently reiterates that 
the family is the foundation of society, does not allot sufficient funds to secure 
accurate marriage and divorce statistics.*® No official figures at all are obtainable 
on desertions and informal separations. Our attention, therefore, will of necessity 
be confined to legal divorces. 


The Number of Legal Divorces 


‘As is well known the divorce rate in the United States has risen steadily for as 
long as any information has been available. In 1940 it stood at two divorces per 
1,000 population,” the highest rate ever recorded in this country and six times as 
high as the average rate during the period 1867-1871. Since 1940 the rate, as yet 
unreported, has probably risen still higher. In the accompanying chart the 


1° The establishment of a registration area for marriage and divorce has been suggested several times. 
A comprehensive plan along this line was well under way when it was interrupted by lack of appropri- 
ations caused by World War II. See Cohen, Centralized Collection of Marriage and Divorce Records and 
Their Uses (1941) 31 AMERICAN JOURNAL OF PuBLIc HEALTH. 

*7 15 ViraL Statistics SpeciaAL Reports (U. S. Bureau of the Census, 1942) 196. 
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number of divorces per 100 marriages from 1888 to 1946 is*shown. (See also 
Table 4.) The rates up to 1940 are based on official reports,’® those for 1941 and 
1942 on a reported study of a few states,’ and those after 1942 on estimates made 
by the present writer. In 1940 the total number of divorces was approximately 
264,000. In 1942 it was very probably above 300,000. Such figures show that more 
than one out of every five marriages formed during recent years are ending in 
divorce. By 1946, if our estimates are correct, the proportion will approach one in 


three. 
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The Number of Children Affected by Divorce 


Although the growing divorce rate implies an increasing number of children 
affected by divorce, it does not mean a proportionate increase. Several factors have 
combined to prevent this. In the first place, the birth rate has diminished. From 
1871 to 1940, for example, when the divorce rate was increasing six-fold, the birth 


** We took them, for 1888-1940, from Hart and Bowne, Divorce, Depression, and War (1943) 22 
SoctaL Forces 192-193. 

*° Ogburn, Marriages, Births, and Divorces (1943) 229 ANNALS (of the American Academy of Polit- 
ical and Social Sciences) 27-28. . 
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rate was dropping by more than fifty per cent.”® In the second place, divorce has 
tended increasingly to occur in the early years of marriage. During the period 
1867-1886 the most frequent number of divorces occurred in the seventh year of 
marriage. After that, from 1887 to 1906, it occurred in the fifth. And during a 
subsequent period, 1922-1932, it fluctuated between the third and fourth years, with 
the third holding the upper hand.*2_ Today it almost certainly falls in the third 
year. Naturally, the earlier the divorce the fewer the children, especially since 
divorce often involves a prior separation (quite long when the “cause” is desertion). 
In the third place, divorce occurs more frequently and the rate has risen more 
rapidly in the city than in the country, and it is precisely in the city that birth rates 
are lowest.2?_ In general it has been shown that divorce rates are greatest where 
birth rates are least.2* For all of these reasons the increased divorce rate has not 
meant a corresponding increase in the number of children affected. As a matter 
of fact the latter is only about one-third the number of persons getting divorces each 
year. Approximately two-thirds of the couples divorced are childless, and the 
majority of the remaining one-third have only one child.”* The conclusion there- 
fore seems justified that much of the public alarm over the rising divorce rate, made 
in the name of the poor children, is exaggerated. 

The same people who express alarm over the effect of the rising divorce rate on 
the children will, when they discover that a far greater percentage of childless than 
fertile couples get divorces, jump to the conclusion that, as one author naively puts 
it, “children tend to keep families together.” They apparently reach this opinion 
by moralistic rather than exact reasoning, because the presence or absence of chil- 
dren has never in America been isolated as an independent variable in the causation 
of divorce. In order to measure its influence, age, duration of marriage, place of 
residence, economic status, and possibly other factors would have to be held con- 
stant. Until the data are available it is useless to assume the point as proven, no 
matter how righteous it may seem. In this connection it should be recalled that 
divorce is but one index of family disintegration. To ascertain the true effect of 

2° The estimated average birth rate during 1871-1875 was 37.0 per one thousand population. — Lotka, 
Modern Trends in the Birth Rate (1936) 188 Annats (of the American Academy of Political and Social 


Science) 2. In 1940 it was 17.9. 15 Vira Sratistics SpeciaL Reports (U. S. Bur. of the Census, 
1942) 128. 

*2 CaHEN, STATISTICAL ANALYsIs OF AMERICAN Divorce (1932) 123; MARRIAGE AND DIvorcE 1932 
(U. S. Bur. of the Census, 1934) 5; Monahan, The Changing Probability of Divorce (1940) 5 AMERICAN 
SoctotocicaL REVIEW 536, 543. 

#2 MowrER, FAMILY DisoRGANIZATION (1939) 42-48; Wittcox, Srupies In AMERICAN DEMOGRAPHY 
(1940) 351-354. 

*8 Groves and OcpurN, AMERICAN MARRIAGE AND FaMiLy RELATIONSHIPS (1928) 378; L1, Le Divorce 
EN France (1936). 

** CaAHEN, Op. cit. supra note 21, at 113. For the period 1922 to 1932 the number of persons re- 
ceiving divorces each year averaged 353,766. Our estimate of the average number of children affected 
was 117,657, which turns out to be 33.3 per cent of the number of divorcees. This is undoubtedly a 
lower proportion than data for the nineteenth century, if available, would show, but because of the 
rise in the birth rate since 1933 it is probably fairly representative of the last decade. 

95 CaHEN, op. cit. supra note 21, at 113. 

%° BERNARD, AMERICAN FAMILY BEHAVIOR (1942) 98. 
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childlessness on marital stability, desertions and informal separations would have to 
be taken into account. Marshall and May, who included desertion and non-support 
cases in their study of divorce records, found in Maryland that only 15.4 per cent 
of such cases involved childless couples,?” which is, of course, lower than the per- 
centage of childless couples in the general population. 

Official reports no longer give the number of children affected by divorce. How- 
ever, figures were published for the period 1922-1932, during which time slightly 
more than 36 per cent of the cases reported children. Making allowances for 
possible omissions, the average number of children affected by divorce each year 
during this period was approximately 117,500. This was an extremely small num- 
ber compared to the total child population; indeed, it was only 0.27 per cent of 
the number of children aged 0-18 during the period covered. The average num- 
ber of offspring per divorce was only 0.67, and it was only 1.8 per case reporting 
children. Both figures exhibited a remarkable stability during the entire 11-year 
period, the latter never varying from 1.8 until the last year (1932) when it dropped 
to 1.7. In view of the stability of the number of children per divorce during the 
period, and certain grounds for believing it to be stable since then (e.g. a similar 
average birth rate), it can be used as a ratio for estimating the number of children 
affected by divorce in subsequent years, as follows: 


re 110,000 Oe iss 162,000 eee es 218,000 
eer err 136,000 WO icv atan oy 167,000 WS con ceess 209,000 
BE scavestexes 145,000 | erent 176,000 EER 254,000 
are 157,000 ee ee 192,000 eee ee 306,000 
NE wtescesexs 166,000 eee 205,000 


The 1940 estimate represents 0.41 per cent of the children aged o-18 living at that 
date. Thus the proportion was still less than half of one per cent. 


The Total Number of Children with Divorced Parents 


The knowledge that 150,000 to 200,000 children are affected by divorce each year 
in the United States does not tell us how many are living at any one time whose 
parents have ever been divorced. This latter figure, at any given time, is composed 
of all those children affected by divorce during the previous 18 years, less those 
who have died or who have passed age 18. In order to estimate it, actuarial methods 
must be employed. When this is done the total number for 1940 turns out to be 
1,533,000.* So far as the writer is aware, this is the only estimate of the kind ever 
made for the United States. Its accuracy, in view of the paucity of basic data, is 
only approximate, and it probably errs below rather than over the actual number. 

27 Op. cit. supra note 8, at 74. 

*8 The age distribution of children affected by divorce was assumed to be that reported in 1 MARSHALL 
and May, op. cit. supra note 8, at 79. The survival rates from the United States life table (1930) were 
then applied to each age, and each cohort was followed through until the year 1940 was reached, when 


a sum was taken of the number remaining in al! cohorts at that year. The method, together with the 
method of estimating other figures in this article, will be more fully explained in a technical article. 
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If correct, it means that 3.6 per cent of all children in the United States have divorced 


parents. 
How Old Are the Children 


Because divorce occurs more often in the early years of marriage, the majority 
of the children at the time of divorce should fall in the young ages. This proves 
true in Marshall and May’s study, as Table 2 shows. 


Table 2 


Tue Percentace AcE DistriBUTION OF CHILDREN AT THE TIME OF THEIR 
Parents Divorce 


COMPARED WITH CHILDREN IN THE GENERAL POPULATION 


MaryLanpb CHILDREN Onto CHILDREN 
AcE Divorce General Divorce General 
Sample* Population” Sample® Population* 

0-4 27 24 31 24 
5-9 38 25 31 24 
10-14 22 28 21 28 
15-18 13 24 17 24 
Total ...: 055% 0-18 100 100° 100 100 


*1 MARSHALL and May, op. cit. supra note 8, at 79. 

> SIXTEENTH CENsUS OF THE U. S. (U. S. Bur. of the Census, 1940) 2 P.pulation, Part 3, 509. 
© 2 MARSHALL and May, op. cit. supra note 8, at 112. 

4 SIxTEENTH CENSUS OF THE U. S., supra note b, at Part 5, 545. 

* Adds to 101 because decimals are rounded. 


In contrast to this group, the total of one and a half million children whose 
parents have ever been divorced, as estimated for 1940, have an older age distribu- 
tion. This is shown in Table 3. 


Table 3 


Tue PercentacE AcE DistrisuTion oF ALL CHILDREN WHosE Parents Have 
Ever Bren Divorcep, 1940 


COMPARED WITH CHILDREN IN THE GENERAL POPULATION 


Divorce Children in General 
AGE Children* Population} 
0-4 9 25 
59 25 25 
10-14 35 27 
15-18 31 23 
Se 1 CAR Ae eae o-18 100 100 


* Estimated by the method described, supra note 28. 
+ SIXTEENTH CENsUs OF THE UNITED States (U. S. Bur. of the Census, 1940) 4 Population, Part 1, 8. 
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Future Trends 


If certain assumptions hold true the divorce rate can be predicted a few years 
in advance. But unfortunately, even when the assumptions hold in a general way 
they never do so in detail. Consequently the best one can do is an estimate that 
will, with a little luck, be fairly close to what actually happens; and the worst is 
an estimate that will prove completely wrong because the assumptions did not 
represent reality. 

One plausible assumption is that the variations in the present divorce rate will 
follow the same pattern as in the last war era. This does not mean that the rate 
will be the same as in 1916-1920; on the contrary it will be higher. But it means 
that the departures from the secular trend will be proportionately the same as dur- 
ing the previous disturbance. It can be further assumed that preparation for war 
and the aftermath of war extend the influence of war over a longer time than the 
period of actual combat, thus enabling us to obtain an estimate covering several 
years. 

Since the last federal report on divorces in 1940, some information has been 
gathered from particular states. This suggests that the rate per 1,000 population 
increased nine per cent from 1940 to 1941, and seven per cent from 1941 to 1942.7° 
How much of this increase was due to prosperity (abnormally great in these years) 
and how much to war itself, is hard to say. Doubtless a part of the increase was 
due to the great number of marriages that took place two or three years previously. 
The marriage rate had risen steeply since 1934, partly because many unions post- 
poned during the depression were finally taking place and partly because very young 
persons were feeling financially qualified for matrimony.*° 

The boom in marriages is significant not only for explaining the rise in the 
divorce rate during 1941 and 1942, but also for estimating a greatly increased rate 
after the war. The marriage rate reached a minor peak in 1937, declined slightly 
in 1938 and 1939, went up sharply in 1940, went still higher in 1941, and reached 
an astonishing high in 1942. In both 1941 and 1942 it was higher than it had ever 
been in the known history of the country.** In 1943 it declined slightly, and doubt- 
less in 1944 it did the same, but from 1940 through 1943 the rate was excessive. The 
extraordinary number of marriages during this time would, under ordinary circum- 
stances, manifest itself in more divorce during 1943-1946. The war, however, will 


2° Ogburn, loc. cit. supra note 19. 

5° Stouffer and Spencer, Marriage and Divorce in Recent Years (1936), 188 Annas (of the American 
Academy of Political and Social Science) 56-69; SrourFer and LazarsFELD, RESEARCH MEMORANDUM ON 
THE FAMILY IN THE DEpRESSION (1937) Chap. 6. 

51 Beginning with 1930, the actual marriage rates per 1,000 population were as follows:* 


PONS oe ek ees 9.2 eee 10.4 MM ce awe 11.9 
HGSO dh 5S. vs 8.6 Dae os Sh ee 10.7 WORE ccitwaue os 12.6 
ho eS acest 7.9 BON as Cesk 11.2 WOES cock o cuee 13.1 
CO NE eee 8.7 i a re 10.2 WO a PS 11.8 
TGSE. ciwcwesies’s 10.3 1939 ..-eeeeeee 10.5 


* SIXTEENTH CENSUS OF THE UNITED States, Marriages in the United States: 1914 to 1943 (U. S. 
Bur. of the Census, July 4, 1944), Series PM-1, No. 1, 2. 
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cause this result to be postponed until after hostilities are over.2* Immediately after 
the war, then, there will be a flood of divorces resulting from the accumulated effect 
of both the prewar marriage boom and the interim postponement of divorce. 

But in addition to this quantitative basis for predicting a postwar divorce wave, 
there is also a qualitative basis—namely, the instable character of marriages formed 
under prewar, war, and postwar conditions. That such marriages are unstable was 
proved statistically in connection with the last war, it being shown that at least 
during all the years up through 1933 the marriages formed in 1919 and 1920, and 
to a lesser extent in 1917 and 1918, gave rise to a disproportionate number of 
divorces.** The causes of the instability are the special motives and conditions that, 
at such a time, govern mate selection on the one hand, and influence marital rela- 
tions on the other. 

During the preliminary period of preparation for war, young people tend to 
marry with even less rationality than usual. Sudden prosperity in the form of 
abnormally large wages gives them financial independence of their elders at a pre- 
mature age. Increased mobility gives them release from primary group controls. 
The confusion of patriotism with both sex and love gives them a distorted con- 
ception of marriage as at once a duty to the nation and a means of immediate 
gratification. The pressure of wartime anxieties, such as nostalgia, insecurity, and 
fear of separation or death, gives them a pathological reliance on sudden marriage 
as a refuge.** The exhilaration of new uniforms and of new and exciting ways in 
which the sexes are thrown together gives them a tendency o overlook the defects 
of persons known on short acquaintance. Finally, the boom in marriages itself gives 
them a collective stimulus toward matrimony. “Once the wave of war marriages 
gets under way, the movement generates its own motivating fervor,” many girls 
fearing a dearth of men after the rush toward wedlock is over.*° In short, marriage 
becomes a fad, if not a craze, and ordinary precautions are thrown aside. 

Insofar as rational motives assert themselves, they are likely to represent a mer- 
cenary adaptation to war conditions. The prospect of a liberal allowance from the 
government, of a substantial life insurance policy furnished by the government, and 
of pensions and bonuses, helps the girl consent. The widespread belief in the early 
stages that married men will not be drafted prompts many a hasty wedding. Such 
rational motives as these, plus the irrational ones just mentioned, lead to highly 
unstable unions; for they mean that the marriage is in many cases treated as a 
means for reaching an end which will either not exist in peacetime or will not be 
served by the continuance of this particular match. 


82 Divorces tend to be postponed during wartime for several reasons: (1) Couples living apart do 
not quarrel as often as those living together. (2) War separation often temporarily satisfies the purpose 
of a divorce. (3) The pressure of military duty, of war employment, and of war life in general allows 
little time for brooding over personal problems or taking court action. (4) Soldiers are not required 
to answer a divorce summons unless they wish to. 

8 Hall, The Instability of Post-War Marriages (1934) 5 JoURNAL oF SoctAL PsycHoLocy, 523-530. 

* Bossard, Family Problems in Wartime (1944) 7 Psycuiatry 66. 


85 Ibid. 
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Most of these motives and conditions prevail also during the second and third 
periods of war—the period of actual conflict and the period of postwar readjustment. 
The marriage rate declines during the second period, but the few marriages that 
take place are as prone to instability as the earlier ones. Finally, after the war, in 
addition to the generally mobile and unsettled conditions, there are three factors 
in particular that contribute to ill-advised unions—first, the emotional and sexual 
intensity of contact after long separation; second, the feeling of moral and nervous 
release from war tension, and third the fulfillment of engagements made during 
the period of conflict. Also, most of the mercenary inducements mentioned above 
continue in operation. 

War marriages are weakened not only by the factors governing the decision to 
marry and the choice of mates, but also by the conditions that affect them after 
the union is consummated. The separation of married couples by military service 
is especially damaging, because it lasts a long time, comes often in the earliest stage 
of married life (before there has been time for mutual adjustment), and places the 
two people in extremely different environments (where incompatible habits and 
points of view are acquired and new ties formed).3® Also, by emphasizing loyalty 
to the nation rather than to the family, and courage rather than abstinence, war 
tends to loosen the controls over sexual morality.27 This new orientation tends to 
continue into the postwar era, but without the purpose or discipline of war; and, 
with the addition of other elements, the jazz-age begins. It is through these troubled 
times that the great number of marriages formed in the prosperous and exciting 
years before the period of actual combat must pass. Since their quality was not 
the best to begin with, a high percentage of them will inevitably wind up as 
casualties. 

As a result of the excessive marriage rate before and after the war, of the hasty 
and ill-advised character of many war unions, of the adverse effect of war conditions 
upon them, and of the postponement of divorce during the period of actual con- 
flict, the number of divorces during the period of postwar readjustment should, by 
far, exceed anything previously known in this country. Divorce itself will become 
almost a fashion. Many couples will want one not because they are really incom- 
patible but because they feel entitled to it. Eventually most of the unsuccessful 
unions will have been dissolved and the divorce rate will drop. The rate, however, 
will not drop to the former level, because there is a secular increase that has been 
going on for decades and that showns no sign, as yet, of faltering. 


Estimates of Divorces and of Divorce Children, to 1946 


Assuming that the war will be over at the end of 1944 or the beginning of 1945, 
the divorce wave should reach its crescendo in the latter part of 1945 or early 1946. 
®° Bossard, supra note 34, at 67-71. Bossard, War and the Family (1942) in Becxer and Hit, 
MARRIAGE AND THE FAMILY, 574-577; WALLER, WAR AND THE FaMILy (1940) 13-15; Hall, supra note 


33, at 528. 
87 WaLLER, op. cit. supra note 36, passim. 
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Two writers on this subject estimate that the total rate for 1945 will be almost twice 
that of 1940, and that, if continued, it will mean the dissolution of one-third to one- 
half the marriages formed.2®* Whereas in 1940 the number of divorces was 264,000, 
these authors forecast that in 1945 it will be about 575,000. This estimate seems 
excessive, but other methods also yield extremely large numbers. In Table 4 our 
own estimates are given (in italics), preceded by official figures back to 1927. 


Table 4 
Divorcrs anp Divorce Rates Per 100 MarrtaGEs 

1927-1946 
Rate per 100 Rate per 100 
Year Divorces* Marriagesf Year Divorces* Marriages} 
Rg re eis eee 192,037 16.4 10 pre iene ree 249,000 21.0 
BURR cio rate Sc = 195,939 16.7 cL aaa eee aero 244,000 20.1 
ARES ee 201,468 16.9 We oes I 251,000 20.5 
eee eee 191,591 16.0 Baa Past Nees ts ies 264,000 21.3 
BE Sasa cere s:4 183,664 15.5 BES 4 debs ieee 288,000 22.4 
7 ees ee 160,338 13.6 “US. Lea ene nee 308,000 22.9 
EE 6a i 5s ke cas 165,000 14.2 . Pe arr 328,000 23.1 
9 Cee ere 204,000 17.8 BNE asics reas ss 314,000 21.3 
Serr 218,000 18.9 Re seats SSI 382,000 25.5 
BE Seas deats nics 236,000 20.1 Rr cvacnasmes 461,000 30.2 


* The divorce figures through 1940 are those officially reported. For 1941 and 1942 they are based on 
Ogburn’s estimate, supra note 19, at 27, of the increase in the divorce rate per 1,000 population. For 
1943-1946 they are obtained by assuming the same percentage increase from 1942 to 1943 as occurred from 
1916 to 1917, the same decrease from 1943 to 1944 as occurred from 1917 to 1918, the same increase 
from 1944 to 1945 as occurred from 1918 to 1919, and the same increase from 1945 to 1946 as occurred 
from 1919 to 1920. 


+ The rates are based on the average number of marriages during the decade prior to the year in ques- 

tion. The marriages are those officially reported through 1943, and the calculations were made by Hart 
and Bowne, supra note 18, up to 1940. Since no official figures on marriage have appeared for 1944 or 
1945 at the time of writing, these were estimated by assuming the same variations as occurred in the last 
war; but the accuracy of these estimates has little effect on the ten-year average anyway. 
It will be noticed that for 1946 our figure reaches 461,000, in contrast to the peak 
of 575,000 estimated for 1945 by the two authors previously cited. Their estimated 
rate for 1945 is 38.3 per hundred marriages, whereas ours for 1946 is only 30.2. In 
short, they estimate that over one-third, and we that slightly under one-third, of 
marriages will be ending in divorce. In 1936, for the first time, one-fifth of the 
marriages were ending in divorce, and in 1945, according to our estimate, one-fourth 
of them will be doing so. 

Now, having estimated divorces it remains to estimate the number of children 
who will be affected by divorce. This is extremely hazardous, not only because the 
birth rate has undergone variation, but because the statistical basis relates to the 
now distant period of 1922-1932. However, as previously noted, the ratio of chil- 
dren to divorces remained fairly stable during that period. Also, the rise in the 


88 Hart and Bowne, Divorce, Depression, and War (1943) 22 SoctaL Forces 194, 
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birth rate in recent years has made the average birth rate since’ that time about the 
same as it was during the earlier period. It is therefore possible to assume the same 
ratio between divorces and children affected as obtained during 1922-1932, and in 
this way to estimate the number of children involved in divorce cases from 1933 to 
1946. The results are presented in Table 5. 


Table 5 
EstimaTeD NuMBER OF CHILDREN AFFECTED BY Divorce, 1933-1946 
Year Children Year Children 
MEQRD Wo oie fete Sials cee Neds wea 110,000 BRO igo deseh cial niacss nina ysis ener 176,000 
BE np kdxbour cacemerdacMew ees 136,000 ME ech -nuk os bah see cae 192,000 
BE 9 $a tons Srececa eR RI 145,000 AEE Pyare ten ey yy oer ge 205,000 
BM af dkae sve che hea kel bee 157,000 fe. oes. SR aoe 218,000 
LOR Gigs. stotbis atshet tials. «du wudasionteeys 166,000 PORES: Ki.3 5s. SE AIC 209,000 
AGRO os aria ies eel sate eke edn 162,000 FOAG bres lacissss bs Wneins shel anaes 254,000 
QB Qe ss sistars shor ct oe ear 167,000 PR pe fee 307,000 


The calculations for years after 1940 are based on the estimated divorces given above. 
If for 1945 the number of divorces estimated by the Hart and Bowne method is 
used, the estimate of children affected rises to 382,000. This represents a high esti- 
mate, and the figure of 307,000 in the table a low estimate, of the peak quota of 
children that will be involved in any one year’s divorce cases soon after the war. 

Again it should be emphasized that these estimates do not pretend to foretell 
the future in any exact sense. They merely attempt to give a rough idea of what 
one may expect to be the general trend. If they prove to be within 20 per cent of 
the truth, they will have served their purpose. 


ConcLusIon 

In the United States, as in other Western nations, the child of divorced parents 
constitutes a relatively new, acute, and unsolved social problem. This is due primarily 
te the peculiar social structure that Western peoples have developed. It is not due, as 
many people believe, to the rising divorce rate. The divorce rate has risen steadily 
and is likely to rise still more, yet such a trend merely increases the incidence of, 
but does not create, the problem. There are societies in which the divorce rate is 
higher than in the United States, but where the problem of the divorced child hardly 
exists. In primitive or archaic kinship societies the allocation of the child to the 
mother’s or the father’s family is usually automatic, and the child has substitute 
parents and many kinsmen living with or near him; consequently, the adjustment 
after divorce is quite easy. Our society, on the other hand, has a small family 
system with little emphasis on extended kinship, with equalitarian rights of the 
parents in the child, and with intense emotional involvement in both the marital 
and the parental relationship. As a consequence the child’s future must be decided 
in each divorce case by the discretion of the court, with few principles other than 
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the vague “welfare of the child” to guide it. The parents often use the child as an 
instrument of mutual conflict. They also compete for his custody, though not for 
his support. The public exaggerates the disadvantages of the child’s situation, and 
seeks to prove by this means that divorce itself is an evil. In our culture, therefore, 
the child of divorce is a social problem in the sense that the societal machinery for 
dealing with him does not operate automatically or satisfactorily. Though he is 
really better off than the child whose parent has died, he is more of a problem 
because his condition is felt to be somebody’s fault, with all that this implies. 

With the possible exception of the last two decades, the number of children 
affected by divorce each year in the United States has not risen as fast as the divorce 
rate. According to our estimates the number in 1940 was 176,000—only 0.4 per cent 
of the total number of children in the population. In the same year the number 
of children whose parents had ever been divorced was, by our estimate, 1,533,000, 
which was 3.6 per cent of the total child population. Such figures are merely 
approximate, but may be sufficiently accurate to aid social agencies having to deal 
with the problem. It should be remembered, however, that these estimates relate 
only to legal divorces. The number of children affected by permanent desertion 
and separation, independently of the law, is entirely unknown, but the chances are 
that it is substantially larger than the number affected by divorce—yet the social 
problem is essentially the same, and perhaps worse. 

For the future there seems every reason to believe that the divorce rate will 
climb steeply after the war, until approximately one-third of ull marriages are being 
dissolved. Because of the recent rise in the birth rate the number of children 
affected will climb almost proportionately. The peak year (1945 or 1946) may see 
as many as 300,000 children involved in divorce cases. 

The statistics, tentative at best, indicate the numerical extent of the problem. 
The sociological and anthropological analysis tries to show the causes of it. Neither 
approach, unfortunately, can give a certain answer to the two great questions of 
the future: In what ways will the social structure change so as to make the child: 
of divorced parents less of a social problem? and when will the secular increase in 
the divorce rate reach a turning point? About the only certainty is that both 
changes are bound to eventuate sometime. It is doubtful if either can be accom- 
plished deliberately by legal means, although the law will likely play a part. Since 
a high divorce rate does not necessarily threaten societal stability if ways are avail- 
able for safeguarding the children, it may be that America will eventually have 
a divorce rate that will seem astounding by present standards. If so, it is safe to 
assume that the present chaos concerning the children will not then prevail. Some 
social mechanism will have been evolved for taking care of them. The remedy, 
therefore, does not necessarily lie in reducing the number of divorces. Divorce is 
here to stay. Instead, some means of neutralizing the effects of divorce on the 
child may be found by the creation of new institutional relationships that will re- 
place the kinship bonds of primitive and archaic societies. 
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Cart A. WEINMAN* 


INTRODUCTION 


The trend of human behavior presages an increasing responsibility upon the 
judges of our courts who have jurisdiction of divorce proceedings. In peacetime 
this trend will become more evident for after the war we must face a marriage 
problem of great magnitude. The functions of the judge must necessarily be 
attuned to meet this coming problem. 

We speak of the court as an entity, commonly referred to as “a hall of justice.” 
In their inherited procedure, courts follow our statutes and the interpretations 
thereof, the common law rules, and the precedents established in prior cases which 
have been considered and reported. In domestic relations cases, however, judicial 
determination does not follow the usual machinery of justice. The judge considers 
the legal concepts together with the social problems which are involved in each case. 

In each divorce proceeding involving the ancillary issue of custody of children, 
perplexing social problems exist. Their application to the final judgment is a per- 
sonal responsibility of the judge. There is no uniform approach to guide him. 
He naturally follows the dictates of his own conscience in assuming this responsi- 
bility. In this respect his decision will be affected by his own experience, his educa- 
tion, his family life, his character, his temperament, and his philosophical and 
religious background. There are no definite rules which a judge can follow in 
determining the best interests of children. The correct answers may depend 
upon his special social knowledge and experience. The attitude of the community 
and the opinions of his associates may have some effect upon his decision. His per- 
sonal knowledge of the family involved may be a guide. The number of cases that 
he is called upon to determine, may seriously affect the proper allocation of time 
to the particular domestic relations problem involved. This is especially true in 
larger counties. When too many cases are assigned for hearing on one day, it is 
only natural that the first case will receive more attention than the last case of the 
day. One reacts mote like a legal machine as the day progresses. Realizing how 
serious this can be, many courts withhold judgment until they have had sufficient 
opportunity to satisfy themselves that their decisions are just and equitable. This 


* A.B., 1924, LL.B., 1926, University of Michigan. Member of the Ohio State Bar Association and 
American Judicature Society. Member of the Judicial Council of the Ohio State Bar Association. City 
Solicitor, Steubenville, Ohio, 1932-1936. Judge of the Court of Common Pleas of Jefferson County, 
Ohio since 1937. Vice-President, Common Pleas Judges’ Association of Ohio 1944. Contributor to 
legal periodicals. 
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factor of allocating proper time for the determination of all the issues involved is 
extremely important. When the docket is not too heavy the approach to this prob- 
lem may well be more realistic. This is true in the smaller counties. Here the 
judge can take the time, if he wishes to make such an effort, to investigate and 
consider carefully the attendant social aspects of the case. Often the judges are too 
legalistic and unwilling to assume social responsibility. This social responsibility 
is infrequently taught in our legal institutions, law schools or in our law books. 
Many judges, however, appreciate its importance and assume their responsibility 
to society in this respect. 


Tue Question oF Custopy 


The judges of our courts, with statutory jurisdiction of divorce proceedings, 
have full authority to provide for the custody and support of the minor children 
of the marriage. The court not only has the power, but also the responsibility of 
looking after the welfare of the children involved. This duty may require more 
than a consideration of the evidence presented. The circumstances may require a 
special investigation instituted by the court to determine the true facts. Collusion 
does exist in divorce cases, although the law frowns upon it. Parties do manufac- 
ture evidence, which often calls for a separate investigation. Many judges institute 
such an investigation when they are not satisfied with the facts presented because 
they question the weight of the evidence or the veracity of the witnesses. Judges 
are aware that there is rarely one absolutely innocent party to a divorce action, and 
that the discovery of the true cause of failure of the marriage may be an important 
fact in regard to the future welfare of the children involved. Lawyers and wit- 
nesses may purposely exaggerate minor matters in divorce cases, and judges can 
sense this exaggeration in the reading of the petition and the hearing of the evidence. 
The complaints set forth in the petition usually have little relation to the true facts. 
These allegations are merely convenient statements set forth by the lawyer to explain 
adequately his grounds for divorce. Furthermore, judges know that parties hesitate 
to divulge the actual truth with respect to the cause of their marital troubles. Wit- 
nesses may be reluctant to testify. Private conferences are often necessary to gain 
the confidence of the parties and the proceedings are necessarily informal. We 
do find most trial courts, according to their right and duty, attempting to ascertain 
any and all the pertinent facts. They make any investigation of conditions which 
will be of assistance in reaching a proper solution of the custody problem. Tech- 
nical rules of pleading and practice are of little importance, and therefore are not 
countenanced and do not have any controlling effect in the final determination.? 

Our law of domestic relations grew out of the English common law doctrine 
that the state or its agent, the court, is the ultimate parent of all minors and as 
such requires its care and protection. This doctrine can be traced back to the feudal 


2 Onto Gen. Cope Ann. (Page, 1938) §11979. 
? Williams v. Gwynes, 97 S. W. (2d) 988 (Tex. Civ. App. 1936). 
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times in England, when the Crown assumed jurisdiction over the estates of minors 
for the benefit of the Crown. The common law doctrine that the Crown is parens 
patriae, father of his country, is but the medieval way of expressing what we mean 
today when we say that the state is guardian of our social interests. In recent years 
the judge in the exercise of his present powers has seen fit to use his broad equitable 
discretion with relation to this problem. This equitable jurisdiction over the person 
of infants is based upon parental duty.. It is recognized that the jurisdiction is a 
delicate one and rests in the highest degree upon the enlightened discretion of the 
court. ‘This determination as to the custody of minor children constitutes a well- 
recognized branch of equity jurisdiction.* The tendency of our courts today is to 
consider more and more the rights of the children when they are in opposition to 
the legal rights of the parents. We thus find our statutory law changing with our 
social consciousness. The fundamental principle of the common law was that the 
father possessed the paramount right to the custody and control of his minor chil- 
dren. It was Blackstone who said: “A mother as such is entitled to no power but 
only to reverence and respect.” It has been quite a struggle for the courts, even 
with the aid of the statutes, to avoid following this ancient doctrine.© The Ameri- 
can rule seems universal that the courts of justice may, in their sound discretion, 
and when the morals or safety or interests of the children strongly require it, with- 
draw their custody from the father and confer it upon the mother, or take the 
children from both parents and place the care and custody of them elsewhere. We 
have departed from the old English common law rule which favors the paternal 
right of custody. Today the idea of equality of rights for men and women and the 
necessity of ministering to the needs of the minor children is stronger than the idea 
of paternal control. 

The same tribunal which hears the divorce cause has power to select the parent 
or a third party to whom the children shall be entrusted. The court may also make 
provision for their support. The welfare of the child is the paramount consider- 
ation and this determination rests upon the judgment of the judge before whom 
the case is presented. The question as to the particular custody which will best 
subserve the welfare and interests of the child is one which rests very largely in 
the sound discretion of the trial court. Each case is determined according to its 
own circumstances. The rights to be regarded are those of the child, the parents, 
society and of any who may have performed obligations as parents. 

When they have jurisdiction of the person, courts have authority to make tem- 
porary and permanent orders in regard to custody. Courts may also in their dis- 
cretion make such orders and decrees for the care and custody of children while 


* The statutes of the different states use different language in authorizing this discretion. For 
example, N. Y. Dom. Ret. Law §70: “In all cases there shal! be no prima facie right to the custody of 
the child in either parent, but the court shall determine solely what is for the best interest of the child 
and what will best promote its welfare and happiness and may award accordingly.” 

*1o R. C. L. 245 (1920); 12 R. C. L. rro1 (1920); 17 AM. Jur. 512, §674 (1938). 
® See generally Annotation, 41 L. R. A. (N. S.) 565 (1931). 
® 1 ScnouLEeR, Domestic Retations (6th ed. 1895) 794. 
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the divorce proceedings are pending, as they may consider proper. In determining 
temporary orders, however, judges consider the length of time that is involved 
before the case it to be tried on its merits. They also keep in mind that a delay in 
this respect may save the family. Ordinarily the custody of children pending the 
trial of the suit is not changed, unless there appears to be an exceptional or unques- 
tioned cause for so doing.” The factors which judges consider in determining 
custody of children are generally the same in whatever legal form the question is 
presented. 

As a matter of actual experience, this question of custody is only presented for 
determination by the court in a small percentage of cases where divorce is granted. 
Most of the cases filed are uncontested divorce cases and raise no custody problem 
for the consideration of the court. One of the principal causes for this small num- 
ber of uncontested cases arises from the fact that many men recognize that their 
children will be better cared for by the mother. Therefore, the father does not 
request custody in the divorce action. It is usually only the aggravated case involv- 
ing the moral character of the wife, which results in a contest concerning the custody 
of the children. The amount of money to be allocated for the support of these 
children, in some instances, furnishes the reason and cause for a contested case. 
Judges are aware that this particular factor may be present in a contested case, and 
that inquiry should be made to establish the truth of this fact. It is necessary for 
the judge to try to determine the real reason behind the divorce action. Is the 
husband opposing the actions as a means to an end; or :s he indirectly seeking 
other relief? The conclusion of the court as to the sincerity of the parties may 
have a direct bearing in the determination of the best interests of the child. This 
factor may sometimes be ascertained by inquiring of the husband the amount of 
support money which he believes he should pay. His answer usually reveals the 
purpose of the contest. 

There is, therefore, a smaller number of cases involving this question of custody 
than the total amount of divorce litigation might suggest. It also follows that 
custody cases containing the reasoning of the judge are proportionately few in num- 
ber. An opinion in these cases involves judicial discretion, and although judicial 
discretion is subject to review, the appellate court is only concerned with abuse of 
discretion by the trial court. The upper court recognizes that the presiding judge 
has had before him the parties, their children and the witnessses. He has had the 
opportunity of personal study of the parties. He also observes their conduct and 
demeanor. Being familiar with all surrounding circumstances, hearing the testi- 
mony, seeing the witnesses, interviewing the children, these are all matters which 
place the presiding judge in a better position to determine the best interests of 
the child. 

Judges write decisions pertinent to legal questions, but do not readily expound 
concerning social problems. This character of appeal in divorce cases has influenced 


7 Keezer, THE Law oF MARRIAGE AND Divorce (1906) §588. 
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the procedure of the presiding judge in writing opinions. Few cases involving the 
custody of children are, therefore, appealed to the higher courts. 

The minor child of the parties to a divorce action is a ward of the court. The 
court has power to change the custody of the child, to enforce the parental obliga- 
tion, to provide maintenance, and if necessary to remove the child from the custody 
of both parents. No reservation in a decree of divorce is necessary for the court to 
continue its authority to make appropriate orders regarding the custody and main- 
tenance of minor children of the marriage. Decrees for custody are generally re- 
garded as temporary and are rarely made final. The court retains the power to 
change them for cause shown at any subsequent time. Where it once had juris- 
diction of the parties and children, it may make a modification of its decree. This 
question of the award of custody may arise pending the action for divorce, after 
the divorce and on denial of divorce. The same factors to be considered are present 
in each case. Any requested change must be based upon different circumstances, 
or upon the wishes of the children. The controlling factors considered in an appli- 
cation for modification of a former decree are discussed in another portion of this 
symposium. 

The continuing authority of the court to modify its decree at any time is a 
factor which judges use as an opportunity to try out certain arrangements concern- 
ing custody. This is done by a temporary order while the action for divorce is 
pending. The parties then report any resulting circumstances which either of the 
parents believe are not conducive to the best welfare of the child. Such an order 
amounts to trial custody. In actual practice the final decision for divorce is with- 
held during this period of time allocated for trial custody. By this procedure the 
court is in a better position to make a more intelligent decision, conditioned upon 
the actual experience concerning the welfare of the child or children during this 
trial period. The result of such an experiment can be incorporated in the final entry, 
which is placed on record as the decision of the original hearing. This procedure 
limits the case to one hearing. The parties are benefited by being limited to the 
expense of one trial. 


THe Opportunities OpEN TO THE TRIAL JUDGE 


Custody is defined as “the control of a person with such actual or constructive 
possession as fulfills the purpose of the law or duty requiring it.” Custody may be 
granted to one of the parents. Although the welfare of the child is the prime con- 
sideration, the legal right of the parent is an important factor to be respected. The 
civil English and American courts uniformly recognize and enforce this natural 
right of the parent. Neither the father nor mother possesses a paramount right to 
custody. The court may grant custody to either parent or to a third person, pro- 
viding both parents are unfit and the controlling circumstances require such action 


8 Emrich v. McNeil, 126 F. (2d) 841 (App. D. C. 1942); Annotation 146 A. L. R. 1153 (1943); 
KEEZER, op. cit. supra note 7, §594. 
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for the welfare of the child. Courts follow the rule that the welfare of the child 
deserves greater consideration than the technical legal rights of the parent. 

The custody of a child cannot, of course, be given to both of the parents at the 
same time. The court may direct continuous, divided or alternating custody be- 
tween the separated parents. The procedure of dividing or alternating custody is 
often used when the two contesting parents are fit, and when the controlling cir- 
cumstances are such that the court can readily protect the welfare of the child by 
granting custody to either parent. The factor to be remembered is the importance 
of due consideration for the child’s schooling. It is in this class of cases that the 
judge usually grants the custody of the child to the mother during the school year 
and to the father during the vacation periods. All courts do not agree with reference 
to the advisability of this procedure. There are certain advantages and disadvan- 
tages. There are benefits to be derived from frequent associations with each divorced 
parent fit to have the child’s custody. This alternating custody protects the future 
welfare of the child in the event that one of the parents should die. It also gives 
the child an opportunity to have the experience of two separate homes. This is 
material in the states where, at a certain age established by statute, the child has 
the right to prefer one parent over the other.*° The question of divided custody 
is not universally applied, because of the beliefs of the particular judge. Some 
judges consider that the child is entitled to the love, advice and training of both 
mother and father whenever possible. Other judges consider divided custody as 
undesirable. They reason that the right to visit the child at all reasonable times 
is sufficient. There certainly is a direct benefit to the future welfare of the child 
if that child has the advantage throughout the years of a mother and father. Fathers 
are apt to do more than the court entry calls for, in respect to maintenance and 
voluntary provisions for the education of their children, if they have been given the 
opportunity to exercise custody at some time over their children. Human nature 
never changes. Contact, good relationship and friendly feelings between parent and 
children are also conducive to the best interests of the child. This is the resulting 
factor which judges consider, but its application is a personal matter, depending 
upon the foresight of the judge, his backlog of experience, and his intense interest 
in the future as well as the present problems of youth. The court is really only 
assuming proper responsibility in its decision for the future welfare of boys and girls 
who through no fault of their own have become wards of the court. There is no 
uniform approach to the problem. The factors in each case are different. The dis- 
cretionary powers of the court involve a consideration of both legal and social 


problems. 

Some cases present the question, because of the economic conditions involved, 
as to the separation of children where there is more than one child. The judge in 
exercising his discretion may find it necessary to separate the children. This practice 


® 27 C. J. S. 1169, §308(d) (1941). 
2° Oro Gen. Cope ANN. (Page, 1938) §8033. 
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generally is avoided. Children should be kept together in the interests of the future 
of each family.** This is one factor considered necessary for the protection of the 
children. It cannot be followed in all cases because of particular circumstances. 

Some questions that confront the court with reference to custody of children 
can be solved by the use of adoption proceedings. Many cases are presented where 
the child has been in the actual custody of foster parents for several years prior to 
the time of the court hearing. The parents themselves wish the children to remain 
in the same environment which has existed for an extended period of time. There 
are many serious questions, however, which can later arise when one or the other 
of the parents seeks to secure an order changing the custody of the children. These 
future problems involving their welfare can be prevented if the court, at the time 
of the first hearing, suggests the use of adoption proceedings. This suggestion is 
only made when the court believes that the children as well as the parents will be 
benefited by the use of adoption proceedings, which permanently place the child 
or children in custody of the party who has satisfied the court as to eligibility. 
When parents advise the court that they wish their child to remain in the custody 
of a third person, it is usually their intention at that time that such custody should 
be permanent. The judge can settle this question forever by suggesting adoption. 
Usually such a settlement is for the best welfare of the child. If this is not done, 
the home of the child is insecure. Either party may change his mind, and a differ- 
ent judge, not knowing the facts, may be called upon to determine an application 
to change the custody of the child. The use of adoption proceedings has the effect 
of a final decree. It is an advisable procedure to be followed in a few instances. 
This determination of the custody of the children by the suggestion of adoption 
proceedings is not a legal matter, but legal procedure is used to accomplish such a 
social adjustment. 

It is common to find the practice of adoption proceedings used when a modi- 
fication of a court decree is requested because of the remarriage of one of the 
parents. After the remarriage of one of the parties, the stepparent seeks to adopt a 
child of the previous marriage. We again find the court presented with a decision 
involving the determination of legal rights. It may be for the best interests of the 
child to live with the parent who has remarried and for the judge to allow adoption 
proceedings. It is a serious question as to whether or not the other parent should 
legally be deprived of his locus parentis. When a child, by order of the court, is 
placed in the custody of one party, the child remains under the jurisdiction of the 
court. In most states the court may consent to an adoption proceeding. The court 
as parens patriae has the authority to act for either parent. Generally the trend is 
for the court to emphasize the legal rights of parents. It would appear that only 
in those cases where abandonment or desertion is present will the court ever consent 
to the stepfather or stepmother adopting a child of a previous marriage.’? In no 


11 99 C. J. S. 1170, §308(e) (1941). 
12 Hersey v. Hersey, 271 Mass. 545, 71 N. E. 815 (1930), Annotation, 70 A. L. R. 518 at 526 
(1931); Annotation, 24 A. L. R. 416 (1923). : 
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case where the father is carrying out the maintenance order established by the court 
should the court grant a request to take his child away from him by consenting 
to adoption proceedings. This request is often made when bitter feeling exists be- 
tween the father and the mother. Courts must be thorough in their investigation 
of the particular facts. Legal rights are superior to any claimed advantages that 
might accrue to the child as a result of adoption proceedings. Consent of the father 
and mother should guide the court in permitting adoption to determine the future 
custody of the child. 

The court is interested in the right of visitation afforded to the parent deprived 
of custody."* The child should have the benefit of paternal and maternal influence. 
The parent who is not given custody has a right of visitation as a matter of course, 
and it is only forbidden in extreme cases. The usual divorce entry properly provides 
that the parent deprived of custody shall have the right to visit his children at stated 
times or periods, or at all reasonable times. The court, however, may withdraw 
this right of visitation where the visiting party becomes difficult or disagreeable. 
In such cases the court uses a different method of contact with the child. Many 
situations may have some bearing upon the final entry of custody. If the minor 
child happens to be outside of the state, opportunity for visitation may be limited. 
If extraordinary circumstances restrict the privilege, this factor may influence the 
court to order divided custody. There are other instances where the feeling be- 
tween the two parents is so great that proper contact is impossible. A custodial 
parent often seeks to instill this bitter feeling in the minc of the child against the 
other parent by means of abusive and slanderous statements. Where such condition 
exists, most judges reason that it is preferable to grant custody at certain times 
instead of the opportunity to visit the child. The right of visitation must be 
protected. 


GENERAL Facrors AFFECTING THE Exercise oF JupiciaAL DiscreTION 


There are general factors which judges consider in determining to whom chil- 
dren are to be awarded in divorce actions. The interest and welfare of the child 
is the primary and controlling question by which the court must be guided. This 
rule is based upon the theory that the state must perpetuate itself, and good citizen- 
ship is essential to that end.’* The children of today are to be the men and women 
of tomorrow. While the state will not usurp the place or function of the parents, 
it has a special obligation to protect minors through our courts. Children are wards 
of the court. Their interest transcends all other claims and rights of the parents. 
The physical, moral and spiritual welfare of the child is the polar star by which 
the discretion of the court is to be guided. The maintenance of some normal 
family relationship is naturally favored. Ability to give proper parental attention 
is entitled to consideration as constituting a strong claim on behalf of the parents. 
They are preferred as guardians if they are fit for the trust. 

18 17 Am. Jur. 515, §679 (1938). 14 Moore v. Dozier, 128 Ga. 90, 57 S. E. 110 (1907). 
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Utter selfishness alone cannot be allowed to cut off the natural claim of parents 
to the custody of their own offspring.’ Human experience has demonstrated that 
children ordinarily will be best cared for by those who are bound to them by the 
ties of nature. Something more than the material things of life is essential to the 
nurture of a child, and that something is the father’s and mother’s love for their 
children. Recognizing this family relationship, the law raises a strong presumption 
that the child’s welfare will be best subserved in the care and control of parents. 
Parental interest and rights make out a prima facie case for parents claiming the 
custody of their children..* The love of the mother for her child regardless of 
conditions and environments can be counted upon most unfailingly. All the facts 
and circumstances in each case are different, and all pertinent aspects of family life 
receive the consideration of the court. So many elements enter into the decision con- 
cerning the best interests of the child, that it is difficult to formulate any general 
rule. Each case must be determined on its own merits and on its own peculiar 
facts. Experience teaches judges that they must possess the quality of human 
understanding in exercising this equitable jurisdiction. Even parental love must 
yield to the claims of another, if after judicial investigation it is found that the 
welfare of the child requires it. It is believed that judges are rarely influenced by 
any sentimental consideration in behalf of either the father or mother. The rights 
of either claimant do not take precedence over the rights of the child. 

Another important factor influencing the court in its judgment is the desire of 
the child. In respect to the determination of the child’s temporal, mental and moral 
welfare there is one paramount question. Is he of sufficient age to form an intelli- 
gent preference which the judge may take into consideration in determining proper 
custody? There is no fixed age when the discretion of the child begins. The 
proper test is mental capacity. Judges by consultation usually determine the interests 
and attitudes of the children, giving due cognizance to the fact that their welfare 
is superior to the rights and privileges of either of the parents. In deciding this 
question the court will take into consideration all facts that pertain to the interest 
of the children, the relative educational, social and moral advantages, the care and 
the love which the children may receive, the property of the parents and their 
financial situation. All these matters are considered in relation to the preference 
of the child. Welfare controls choice, and the court will not permit the choice of 
the child to lead to an improper custody. 

Some state statutes regulate the age of discretion.’ In other states the age of 
discretion is a matter to be determined in each case, and this is usually done through 
private conferences. The court must be assured that neither parent is exerting any 
influence upon the judgment of the child. The wishes of the child are always con- 
sidered, but they are not final. The judge must be certain that the child, in exer- 
cising preference, is free from all undue restraint. This privilege of choosing the 


5 Risting v. Sparboe, 179 Iowa 1133, 162 N. W. 592 (1917). 
3° 1bid. 27 Omo Gen. Cope Ann. (Page, 1938) §8033. 
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desired parent, if the parent is a fit person, is considered along with all the other 
evidence presented. The judge is apt to be guided by this preference in direct 
proportion to the age of said child. Age, health, sex, perspective, home surround- 
ings, associates, and opportunities of the child, together with the moral or immoral 
surroundings, and the pecuniary prospects, are all important factors in determining 
this perplexing question of custody. Courts hesitate to take from the mothers’ 
arms young or delicate children unless it seems absolutely necessary for their best 
interests.1® The sex of the child may be a controlling factor. The age of the child 
is considered, whether it be determined by statute or by judicial discretion. 

The wish of a child, of sufficient capacity to choose for himself, is a factor 
which is given special consideration when the parents have, over a long period of 
time, voluntarily allowed their child or children to live in the family of another. 
The court will make no coercive order in such cases to enforce the mere legal right 
of the parents to their custody in opposition to the manifest inclination and against 
the reasonable choice of the children.*® Some courts believe that it is a dangerous 
and perversive doctrine to hold that the mutual affections of the child and his tem- 
. porary custodian should annul the natural right of the parent to his offspring. 
Here again it may be proper to repeat that each case must stand upon its own 
merits. Ordinarily a parent, by transplanting his offspring into another family and 
surrendering all care for such a length of time that the child’s interests and affections 
attach themselves elsewhere, thereby seriously impairs his right to have said — 
awarded by judicial decree. 

Parents attempt to make their own agreements concerning custody. Such a con- 
tract may be considered, not for the purpose of fixing the rights of the parties, but to 
shed light upon their actual relations and feelings for the infant, and in assisting in 
the exercise of a sound discretion by the court as to what disposition should be made 
for the promotion of the best welfare of the child.” The natural rights, claims and 
personal desires of parents should not be disregarded if they are not incompatible 
with that welfare. It is often necessary to determine the sincerity of an agreement. 
This sincerity may be revealed by questioning the interested parties concerning their 
sense of parental duty. A parent should not press his claim to custody whenever the 
true interests of such child forbid it. It is fortunate that the enlightened principles 
of our law authorize our courts to interpose in behalf of the child whenever parental 
obligations fail to influence sufficiently the conduct of either or both parents. 

Most states treat these agreements which are made by parents for the transfer to 
others of the custody of their child or children, as being against public policy and, 
therefore, not enforceable or binding upon the parties.** Courts, in any event, do 
not lightly and without good cause invade the natural right of the parent to the 
custody, care and control of his infant child. If the parent has made a contract with 


18 See Annotation, 41 L. R. A. (N. S.) 565 at 575 ff. (1898). 

1° CyurcH, Haseas Corpus (1884) §447. 

2° Weir v. Marley, 99 Mo. 484, 12 S. W. 798 (1890); TirFany, Domestic RELaTIons (1896) 352. 
*1 Hernandez v. Thomas, 50 Fla. 522, 39 So. 641 (1905). 
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another person, surrendering to him the custody of the child, such contract may have 
much weight because it may show the unfitness of the parent and estop him from 
seeking to repudiate a fair and beneficial agreement. These contracts will not be 
incorporated as binding the parties, unless they are in the best interests of the child.” 


The opinions of the courts differ, some courts holding such a contract void as 
against public policy, but others treating them as presumptively valid.?* Most, if 
not all, of the decisions can be reconciled by applying this test: Is the contract in 
question favorable or unfavorable to the advantage of the child? Applying this test, 
it would appear not illegal for parents who have separated to enter into a contract 
with each other for the custody and maintenance of their children. If the contract 
is one which the court would approve, keeping the welfare of the child paramount, 
it may recognize such contract. This agreement will not be enforced by the court 
longer than circumstances prove it beneficial to the child. Parents entering into their 
own arrangements are presumed to do so in contemplation of their obligations under 
the law and with respect to the rights of the child.?* 


SpectaL Facrors 


Some mention should be made of special factors which judges consider in deter- 
mining custody of children and these special factors pertain to the conduct of each 
of the parents. When the parent who seeks the custody of the child is guilty of 
immoral conduct, the general rule is that the custody of the child will be denied to 
such parent.?> It is in these cases that courts experience, realistically, that family 
troubles are essentially social problems and not legal problems. It would seem to be 
improper to grant custody of a child to a dissipated or immoral mother with the 
expressed hope that this action might tend to the reformation of the mother’s actions. 
A mere promise to reform should not be sufficient to grant custody to an improper 
person.” Who should be given custody of the child—the mother who has been 
divorced for adultery and will take good care of the child, or the devoted father 
who is at work and away from home most of the day? 


Cruelty,?” immorality, habitual drunkenness,”* failure of father to support, failure 
of mother properly to care for her child or children, and general incompetence of a 
parent are usually held sufficient cause to deny such parent the custody of the child. 
If a father or one standing in loco parentis is a drunkard, or a criminal, or is cruel, 
or shiftless, or otherwise unfit, the interests of the child completely outweigh his 


2274 R. C. L. 273, §44 (1920); KEEzER, op. cit., supra note 8, §591. 

28 Annotation, 41 L. R. A. (N. S.) 565 at 578 (1913); cases collected in 14 R. C. L. 273, note 6 
(1920). 

*4 See Edleson v. Edleson, 179 Ky. 300, 200 S. W. 625, 631 ‘(1918). 

25 See Annotation, 41 L. R. A. (N. S.) 565 at 603 (1913). 

26 In re Lee, 165 Cal. 279, 131 Pac. 749 (1913); In re Lally, 85 Iowa 49, 51 N. W. 1155 (1892). 

27 See Annotation, 41 L. R. A. (N. S.) 565 at 591 (1913) and cases cited therein. 

28 What is habitual drunkenness? ‘Too many cases attempt to proceed with this ground for divorce 
against the husband. One question proposed by the court usually reveals that the husband is a steady 
worker. 
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parental right of custody.” In the determination of what constitutes cruelty, regard 
must be had to the physical and mental condition of the parties and to their char- 
acter and social position.*® Acts of cruelty must be corroborated, substantial and not 
provoked by the complaining party. Other factors to be considered include age, 
temperament, parental interest and the disposition of the two spouses. As a general 
rule, a single act of violence is not cruelty sufficient to eliminate all other factors to 
be ordinarily considered in determining custody of children.** 

Abandonment or desertion by the parent is generally held good cause to deny 
the custody of the child to such parent.** Oftentimes in such instances the parent 
claims he has not relinquished his right of custody, care and control of the infant, 
but that he has made an agreement with a third party to take care of the child for 
a certain period of time and for a certain sum of money, until the claimant can 
provide a satisfactory home.®* 

While criminality of a parent is persuasive evidence of unfitness, the violation of 
a criminal law would not be conclusive of moral turpitude. 

In this country the full and free right to entertain any religious belief, to practice 
any religious rites or ceremonies and to teach any religious doctrines, which do not 
violate the laws of morality and property and which do not infringe upon personal 
rights, is conceded to all.** It is to be doubted whether any American court would 
remove infants from the custody of a parent because his or her principles and teach- 
ings were irreligious, skeptical or even atheistical, unless they were positively im- 
moral.2> The results of religious fanaticism, however, may interfere with the child’s 
normal development to such an extent that they may be of considerable weight in 
determining the award of custody.°® Generally the courts have no authority over 
that part of a child’s training which pertains to religious principles. In a dispute 
relating to custody, religious views afford no ground for depriving a parent of cus- 
tody who is otherwise qualified.*” Modern authority follows the principle that the 
right of custody includes the privilege of dictating the religious teachings which the 
child shall receive.** This seems true, even though there was a prior agreement 
between the father and mother pertaining to the religious education of the child®® 
Such contracts are not enforceable at law or in equity.“° The court will keep in 


2° Marshall v. Reams, 32 Fla. 499, 14 So. 95 (1893); In re Gustow, 220 N. Y. 373, 115 N. E. 995 
(1917) ; Chapsky v. Wood, 26 Kan. 650 (1881); Im re Brown, 117 Ill. App. 332 (1904); TiFFANy, 
Domestic RExations (1896) 346. 

®° Day v. Day, 5 Alaska 584 (1938). * Werres v. Werres, 102 Ill. App. 360 (1902). 

®2 Annotation, 41 L. R. A. (N. S.) 564 at 594 (1913). 

88 State ex rel. Palmer v. Postlethwaite, 106 W. Va. 383, 145 S. E. 738 (1928). 

34 See Watson v. Jones, 13 Wall. 679 at 733, 20 L. Ed. 666 at 679 (U. S. 1871). 

85 See (1936) 49 Harv. L. Rev. 831 (recent case discussion). 

8° People ex rel. Sisson v. Sisson, 246 App. Div. 151, 281 N. Y. Supp. 559 (1935). 

87 Jones v. Bowman, 13 Wyo. 79, 77 Pac. 439 (1904); Purinton v. Jemrock, 195 Mass. 187, 80 
N. E. 802 (1907); Hernandez v. Thomas, 50 Fla. 522, 39 So. 641 (1905). 

88 Friedman, Religious Education of a Child (1916) 29 Harv. L. Rev. 485. 

®° Denton v. James, 107 Kan. 729, 193 Pac. 307 (1922); Annotation, 12 A. L. R. 1153 (1922). 

“° Ibid.; Brewer v. Cary, 148 Mo. App. 193, 127 S. W. 685 (1910). 
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mind the factor that a controversial religious question is not tw be considered in 
awarding custody of the child.#* The question of religion of the child is settled 
when the right of custody is determined. The judge obviously must not allow his 
discretion to be guided by his own particular religious views. 

It goes without saying that the judge is not influenced because of his own 
political views. There is no relation between the parent’s political creed and the 
child’s welfare to justify an inquiry into the former’s belief. Communistic or 
atheistic views ordinarily are not factors influencing the court in its determination 
of custody.*? Pro-German sympathy and disloyalty to the American flag has been 
held not to warrant an order denying the father all access to his minor son.** 

The question always to be determined concerns the fitness of the parents. If 
the mother is morally unfit to raise the child, then custody should be withheld 
from her and given to the father, unless he is disqualified for the same reason. 
The father should be given the custody in cases where he is the proper person, and 
the mother is shown to be of unchaste character. This is also true when she would 
rear the child in immoral surroundings; or when the mother voluntarily has parted 
with the child and the father has continued to keep it; or when the mother’s 
treatment of the child has been such as to endanger its health. The fact that the 
conduct of the mother is not what others might think proper is not sufficient in 
itself to deprive her of the right to the permanent or periodic custody of her minor 
child. The question the court must determine is whether or not the mother is an 
unfit and improper person to be entrusted with custody, care and control, which 
might endanger the welfare of the child. 

The factor of the financial condition of the parents must also be considered. A 
well-to-do parent is not entitled to the child because of that fact. It is true that the 
general economic condition of the separated family is an important consideration 
in all these cases, and that the amount of maintenance directly affects the future 
welfare of the child. Ordinarily, the amount of maintenance granted is not large 
enough to properly support the mother and children. She must seek employment 
or live with relatives. An award made in a divorce case is conclusive only as re- 
gards the facts at the time the decree is made, and only as it applies to the parties 
thereto. The right of the court to change custody or maintenance orders at future 
dates is a protection for the children. 

The sincerity of the parents is a factor which judges consider. Their actions 
and their testimony in court are often indicative of this and of their individual 
interest in the child. In some cases it is necessary to determine why the father is 
seeking custody. Is it for the purpose of giving the child a better home? Perhaps 
it is merely an argument for his own protection, to prevent his paying what he 


“2 Members of the Jehovah’s Witnesses sect may prove to be the exception to this rule. One won- 
ders whether courts may take the view, articulately or not, that mothers seem susceptible to this sect, 
formerly called Russellites, and in many instances spend their time preaching on street corners instead 
of taking proper care of their homes and children. 

‘2 Supra note 35. “8 Kennard v. Kennard, 87 N. H. 320, 179 Atl. 414 (1935). 
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may feel is an excessive amount of alimony for the support of his children in some 
other home. 

The character of each of the parties is vital in all questions concerning custody. 
This is especially true when the party at fault is seeking custody. The other parent 
is usually favored for the care of the children. The fact that a party has some faults 
of character will not prevent custody being awarded to such party. It is important 
in the trial on this issue that evidence touching the character, conduct and repu- 
tation of either of the parties, or any other evidence tending to throw light on his 
or her fitness, is admissible. Conclusions, deducible from this testimony, are not 
the subject matter of opinion by the witness. The unfitness which deprives a 
parent of his natural right to the custody of his children must be positive and not 
comparative. The degree thereof must be considered in relation to all circum- 
stances, such as: the concern that has been shown in the past; the suitability of 
domestic surroundings to receive the children; and the question of their general 
welfare. Inquiry extends not only into the ability of the parent properly to maintain 
and care for the child, but also into the habits and character of the parties. 

In determining the weight and credit to be given to the testimony of the wit- 
nesses, judges consider their intelligence and their-manner and conduct on the wit- 
ness stand. Furthermore, consideration must be given to any reluctance on the 
part of any witness in testifying, and to the zeal or feeling exhibited for or against 
either side. The judge also studies the relation which each witness bears to the 
parties in the suit, his interest, if any, in the result anc the motives that might 
cause the witness to swear falsely. The rules governing the construction and effect 
of circumstantial evidence must be considered. Corroborating evidence is always 
necessary in domestic relations cases. Greater weight and probative effect is usually 
placed upon the admissions of a party. Judges recognize the fact that the parties 
are the most interested persons in the controversy. Those who testify are usually 
partial in their opinions. Disinterested witnesses are not the general rule in a 
divorce case. This factor requires the judge to be cautious. It is not difficult for 
a witness to exaggerate or misinterpret an incident. A playful act or friendly but 
indiscreet behavior may be embellished as a wrongful act. Too much testimony 
in many domestic relations cases would seem to be tainted with the crime of per- 
jury. Judges know this human factor connected with the presentation of this type 
of testimony. They try to sift the entire evidence to establish the true facts. This 
is an interesting and important function that requires serious thought. It is not a 
matter of mathematical computation. The conclusion may be the controlling social 
factor upon which rests the future welfare of the minor children of the parties. 


CoNCcLUSION 


Summarizing, the general and special factors which judges consider in award- 
ing custody of children may be briefly set forth as follows: welfare of child; fitness 
of parents; preference of child; his age, health and sex; residence, surroundings and 
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opportunities; desires of parents and agreements between them; character and repu- 
tation of parties as well as their financial condition, sincerity or fault; opportunity 
for visitations; results of private conferences with the judge; credibility of the wit- 
nesses; natural right of parents and any trial custody; possible use of adoption 
proceedings and potentiality of maintaining natural family relations; age of dis- 
cretion and opportunities affecting the future life of said child. Judges must also 
be guided by the separate grounds for divorce** that now exist by statutes in forty- 
seven of our states.** These factors are significantly associated with the discretion 
exercised in determining the custody of children. There naturally would be a 
divergence of opinion as to the relative importance of each factor and no attempt 
has been made to list them in the order of their importance. The weight of these 
independent factors may vary according to the approach of the judge and the tenor 
of the laws of each state. The scope of this article does not permit an exhaustive 
presentation of the entire subject matter. 

Social factors usually outweigh legal factors, when one analyzes the responsibility 
of judges today in deciding these challenging custody problems. Judges need the 
assistance of additional professional personnel. Case history data may be important, 
and may reveal the process of disintegration of the family. Some states provide by 
statute that the report of a juvenile officer, or some person appointed by the court, 
is to be considered part of the record in determining custody of children.“* This 
investigation into the character, reputation, home surroundings, case history and 
habits of each parent is important in the consideration of the social problems in- 
volved.*7 Courts may make their own investigations. Ordinarily, there are no 
social workers or facilities at their disposal. The temper of the times is unques- 
tionably favorable to emphasizing the sociological aspects in domestic relations cases. 
Members of the bench and bar must guide the application of this trend. 


“* Statutes generally include one or more of the following grounds for divorce: willful absence of 
either party from the other for three years; that either party had a husband or wife living at the time 
of the marriage from which the divorce is sought; adultery; impotency; extreme cruelty; fraudulent 
contract; gross neglect of duty; habitual drunkenness; the imprisonmnet of either party in a penitentiary 
under sentence thereto; incurable insanity. 

We also find statutes pertaining to the following grounds for divorce: in favor of either party when 
the other was at the time of the marriage physically and incurably incapacitated from entering into the 
marriage state; the procurement of a divorce without the state by a husband or wife; the commission of 
a crime against nature, whether with mankind or beast, either before or after marriage; when prior 
to the marriage either party shall have been convicted of a felony or infamous crime in any state, terri- 
tory or country without the knowledge on the part of the other party of such fact at the time of such 
marriage (Arizona); pregnancy of the wife at the time of the marriage unknown to the husband 
(Arizona and Georgia); seven years’ absence during all which period the absent party has not been heard 
from (Connecticut); concealment from the other party of any loathsome disease existing at the time 
of the marriage or contracting such afterwards (Kentucky); uniting with any religious society whose 
creed and rules require a renunciation of the marriage covenant or forbid husband and wife in cohab- 
iting (Kentucky); a public defamation on the part of one of the married persons toward the other 
(Louisiana) ; an attempt of one of the married persons against the life of the other (Louisiana); habitual 
and excessive use of opium, morphine or other like drug (Mississippi); when the husband shall be guilty 
of such conduct as to constitute him a vagrant within the meaning of the law respecting vagrants. 

‘5 There are no divorce statutes in the state of South Carolina. 
4° F.g., Onto Gen. Cope ANN. (Page 1938) §11979. 
‘7 Williams v. Gwynes, 97 S. W. (2d) 988 (Tex. Civ. App. 1936). 
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Lawyers are officers of the court. It is to be presumed that they make thorough 
examinations concerning the facts in their cases. When requested by the court, 
their opinions relative to proper custody are helpful. In private conferences, after 
all the evidence is presented, lawyers, as officers of the court, are more than willing 
to aid the court in arriving at a proper solution of this public problem. Attorneys 
are interested in the welfare of children, and when called upon by the judge for 
information they are honest and fair in their recommendations. The suggestion of 
the lawyer is a factor which judges consider in determining award of custody of 
children. 

Judges and lawyers are finally assuming their proper responsibility for true, just 
and equitable decisions which protect the welfare of the youth of our broken homes, 
who themselves may have the responsibility of parentage tomorrow. 























CUSTODY ON APPEAL 


Joun W. Bronson* 


This article on Custody of Children of Divorced Parents on Appeal is addressed 
mainly to the legal profession. Considerations of space prevent extended reference 
to the non-legal aspects of the problem. The writer recognizes that the topic con- 
cerns all of us as individuals and as members of such institutions as the home, the 
school, the church, and the community because children are the nation’s No. 1 
natural resource. The community is equally concerned with the welfare of children 
of divorced parents and, consequently, with the highly relevant question of custody 
award. Custody is in a sense a by-product or a salvaging operation of the more 
serious problem of a breakdown in a family unit. The better job the legal pro- 
fession does in disposing of individual custody cases the greater the contribution 
our profession makes to a happier and a healthier society. 

It is hoped that the following discussion, based upon a study of the statutes of 
forty-six states’ and several hundred cases, will be of some practical benefit to judges, 
lawyers and interested persons by clarifying the problem of custody on appeal and 
by giving a broader basis for an approach to the analysis of the judicial function 
of awarding the custody of children of divorced parents. 

Since awarding the custody of children involves the difficult task of attempting 
to measure the character of people, and to predict the suitability of a domestic 
relationship, it is probably beyond human judgment to determine with absolute 
certainty a perfect order to be made in many such cases. Particularly is this true of 
an appellate court with only the record of the case in the lower court before it. Be 
that as it may, when a custody case is appealed, we are faced with some questions 
and problems differing from those confronting the trial courts. It is from the 
appellate point of view that this article is written. The problems and questions as 
taken up are: (1) What are the spheres of activity and functions of an appellate 
court in disposing of a custody issue? (2) What factors influence the courts in the 
exercise of their power? (3) How is the problem of modification handled? 


Tue SPHERE OF THE APPELLATE Court’s ACTIVITY 


In considering the issue of custody upon divorce of parents as a dispute over 
what relationship shall exist in the future between the parents and the children of 
the former marriage, it is perhaps a poor choice of words to speak of the “court’s 


* A.B., B.S.-Ed., 1942, Bowling Green State University; LL.B., 1944, Duke University; member of 
the Ohio Bar. , 
? Pennsylvania has no custody statute in connection with divorce. South Carolina has no statutory 


provisions for absolute divorce. 
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power” to resolve the issues. But we are interested in what the court can do in 
determining this new bond between parents and their children. The key to the 
extent of judicial activity in this field is perhaps found in an idea expressed by the 
Alabama court” that the power of any tribunal to deal with the custody of infants 
of divorced parents is based upon the inherent jurisdiction of chancery to safeguard 
the State’s interest in the welfare of its children. This power or “jurisdiction” does 
not require a statute® for its existence, although statutory direction is found in forty- 
six states.‘ Since these statutes are so accurately analyzed by Vernier® and in the 
main are merely declaratory of the courts’ inherent power, it has seemed to this 
writer unnecessary to give them special consideration herein. 

As a court of equity, the appellate court is not bound by the findings of the 
lower court on questions of fact, but can, and often does, review the whole record 
to decide the case on its merits.® The power of the court on appeal to deal with a 
custody issue goes beyond mere affirmance or reversal. The judges may decide to 
try the issue de novo and may enter another or different order; thus by its own 
decree making the award and setting forth the terms thereof.’ Sometimes, on 
appeal, the right of the court to make any order concerning the custody of children 
is attacked. Thus, to illustrate the nature and scope of the power of the court, it 
seems pertinent to examine some cases wherein its authority to issue any custody 
order has been challenged. 


When a Divorce Is Denied 


It has been argued that the court cannot make a custody award in a divorce pro- 
ceeding if for some reason the divorce is not granted. This argument has not met 
with uniform success. The better view seems to be that the court may retain juris- 
diction to adjudicate a question of custody though the divorce itself is denied.® 
This view is based upon the theory that an award of custody is not dependent upon 
a decree of divorce once the issue of custody is before the court. Having acquired 
jurisdiction, equity can grant full relief. The court can thus proceed to make some 
provision concerning the relationship between the quarreling parents and their chil- 
dren. This view seems not only consistent with the general statement that custody 
is a matter of inherent jurisdiction of chancery,® but has in many cases the added 
weight of common sense. By the time parents have resorted to the court to dis- 
solve their marital relationship, their family life may well be so disrupted as to 

* Thomas v. Thomas, 212 Ala. 85, 101 So. 738 (1924). 


® Decker v. Decker, 176 Ala. 799, 58 So. 195 (1912). 

“See 2 VERNIER, AMERICAN Famity Laws (1932) §95; VERNIER, AMERICAN Famity Laws (1938) 
Supp. §95. 

® Ibid. ® Rone v. Rone, 20 S. W. (2d) 545 (Mo. App. 1929). 

™Trop v. Trop, 46 N. D. 113, 180 N. W. 26 (1920). 

® Adams v. Adams, 178 Wis. 522, 190 N. W. 359 (1922); Duke v. Duke, 109 Fla. 325, 147 So. 
588 (1933); Sauvageau v. Sauvageau, 59 Idaho 190, 81 P. (2d) 731 (1938); Davis v. Davis, 12 So. 
(2d). 435 (Miss. 1943), overruling Walker v. Walker, 140 Miss. 340, 105 So. 753 (1925); Collins v. 
Collins, 76 Kan. 93, 90 Pac. 809 (1907). 

° Thomas v. Thomas, 212 Ala. 85, 101 So. 738 (1924). 
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make it desirable for the judge to be in a position to make some order respecting 
the custody of the children even though a divorce is denied. However, the con- 
trary opinion is not without authority.° While such a view would seem to be 
based on the theory that custody is truly incident to a divorce decree and if such 
a decree does not issue then there can be no order for the custody of the children, 
as a matter of fact the courts seem only to have thrown out this statement when a 
custody order should not have issued anyway.’* Furthermore, once two parties, 
who are father and mother as well as husband and wife, have brought their domes- 
tic difficulties before the court, then, as a court of domestic relations, the court should 
be in a position to consider the welfare of the whole family.’* Whether the rela- 
tionship between parents and their children should be altered by a custody award 
if a divorce is denied should depend upon the peculiar facts of each case. How- 
ever, it is this writer’s opinion that if those facts do warrant the court in making a 
custody award then the court should not be prevented by adherence to a techni- 
cality. The writer is aware that he may have succumbed to the accretive processes 
of judge-made law. If the courts had consistently (and indignantly) denied the 
existence of this power and if a statute were proposed to confer it, the writer asks 
himself whether he would not then denounce it as Godless, bolshevistic govern- 
mental interference with private lives and the sacredness of the home. 


Failure to Raise the Custody Issue by the Pleadings 


A similar attack has met with even less success: that the court is without power 
to make a custody award even though a divorce is granted if the issue is not raised 
by the pleadings. While the courts presented with this argument have often dis- 
posed of it by speaking of a “duty” or a “right” to make a custody award, it seems 
clear from the results reached that a court may make a custody order upon divorce 
of the parents whether the issue is raised by the pleadings or not.’* Usually this 
argument is raised by one party to defeat an award to the other; but, in one un- 
usual case, a mother sought to prevent an award to herself on the grounds that 
she had not asked for the custody of the minor child!** It is not necessary to express 
an opinion as to the soundness of making an award to a parent taking such a posi- 
tion; that case does, however, show that a court can, in a divorce decree, even re- 
fuse to permit a parent to avoid the responsibilities of parenthood by his own failure 
or unwillingness to ask for the custody of his child. This point of view seems to 
be in general agreement with that expressed earlier, namely, that the court has an 


2° Klenk v. Klenk, 282 S. W. 153 (Mo. App. 1926); Robinette v. Robinette, 153 Va. 342, 149 S. E. 
493 (1929). 

11In the Sauvageau case, supra note 8, the wife was denied a divorce on the technical grounds 
that she had not established the requisite residence. The parents were at irreconcilable odds. Again 
in the Davis case, supra note 8, when the court felt compelled to make a custody award it overruled 
without hesitation on this point the Walker case, supra note 8. 
12 DeFerrari v. DeFerrari, 220 Mass. 38, 107 N. E. 404 (1914). 
18 Bower v. Bower, 90 Ohio St. 172, 106 N. E. 969 (1914). 
14 Stargel v. Stargel, 21 Tenn. App. 193, 107 S. W. (2d) 520 (1937). 
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independent interest in the welfare of the children of a marriage when the parents 
request a divorce. 

Finally, to round out, somewhat, the picture of the extensive power of a court 
to deal with a custody issue, it might be noted that the court will not let its juris- 
diction in this respect be ousted because there is pending in a juvenile court a pro- 
ceeding involving the child, if the parents have come before the court for a divorce.’ 

Thus, it would seem that once a breakdown in a family unit is brought before 
a court in a divorce proceeding the lower court and hence, in due course, the 
appellate court on review, has rather “full power” to make an order for the custody 
of the children of the marriage. Judges are not prone to permit their activity to be 
limited even though a divorce is not granted, or the issue of custody is not raised 
by the pleadings, or an independent suit is pending in a juvenile court in the same 
jurisdiction. 

Factors INFLUENCING THE APPELLATE Courts IN PRAcTICE 


Without exception, the appellate courts purport to exercise their power to make 
an independent custody order only when they find an “abuse of discretion” on the 
part of the lower courts. Of course, in vacuo, these magic words have no meaning, 
The question is raised then, what is an abuse of discretion in a custody award? 
Looking first to the language of the decisions themselves, the courts say they deter- 
mine whether there has been an abuse of discretion by looking to see whether the 
lower court has properly applied the almost universally recited best-welfare-of-the- 
child test. Whether or not the order below is proper as being fair or reasonable 
and consistent with the evidence is determined then by whether or not the award 
was made in the best interests of the child. Ever since the abandonment of the older 
conception of a “right” to the custody of a child in the father (on the ground that 
he alone had a duty to support it), we have been really concerned, on appeal, with the 
question: can the court say the order given clearly will not serve the best welfare 
.of the child? Whether we have thus come upon a modern and humane test that 
will point toward the proper solution in a complicated and difficult custody case, 
or whether we have merely changed two nickels for a dime is probably debatable. 
While the so-called welfare test has been highly praised, at least it has directed 
attention to the fact that the child has come to be regarded as the most important 
person in a custody fight. But, in order for this test to have any meaning, it is 
still necessary to examine the cases to see what factors determine whether or not 
the order of the lower court has been made in the best interest of the child and 
consequently there has not been an abuse of the lower court’s discretion by its award. 
In effect, then, we are to ascertain what facts of human experiences lead our appel- 
late courts to agree or disagree with a custody award of the lower court. 


Fitness or Unfitness of a Parent 


If one parent is unfit and the other fit to have the custody of the child, we need 
no Solomon to decide the issue. For this reason one of the first things to which 


15 Ross v. Ross, 89 Colo. 536, 5 P. (2d) 246 (1931). 
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an appellate court will look will be to see if the lower court has made any finding of 
fitness of the parties. But, what facts are sufficient to warrant a decision that a 
parent is unfit to have the care and custody of his child? Locking a child in a 
closet and threatening to kill her has been held sufficient to show a mother’s im- 
proper attitude.’® Brutal punishment such as having struck a child with a strap 
on the end of which was a buckle and leaving a permanent scar obviously may 
disqualify a parent. Misconduct or leading a “wild life,” ie. getting drunk and 
associating with disreputable characters'* or immorality’? may disqualify a parent. 
Also, past failure to care for the child and neglect of parental duties seem to be 
sufficient to justify the court in refusing to make an award.” Thus, if the appellate 
court can find from the evidence a picture of unfitness of one parent in his rela- 
tionship with the child by improper conduct or attitude, or the parent’s own bad 
personal conduct, refusal to grant full custody follows naturally. 

The more usual situation occurs when it is necessary to balance the characters 
of the two parties. Seldom is a case appealed in which one party is a complete . 
“angel” and the other an unmitigated “devil.” Where both parents seem to the 
court to be equally unsuitable to have custody of a child, it is proper, and not un- 
common, to’award the child to a third person, usually a close relative who is deemed 
to be a fit custodian.*! But, in such a case a clear finding must be made that both 
parents are unfit.2” Of course, unless clearly inconsistent with the evidence, an 
appellate court is most hesitant to disturb a decision if an actual finding of unfit- 
ness has been made. This is because the lower court is in a much better position 
to evaluate the parents.”* Contrast this statement, by a parent, appearing in the 
cold record with its potential range of meaning when spoken with one of numerous 
inflections: “Yes, I will take the child.” It would be rash to venture a judgment 
from a mere reading of such words as to the attitude of the speaker. 

However, when both parties have been deemed fit, or there has been a failure 
by the lower court to make a finding of unfitness as to either party, we come to 
the “hard” custody cases on appeal. It is then the courts feel the need for some 
formula and are inclined to start with a “presumption” or a “right to the custody.” 
While these cases are still subject to the welfare test the approach is confused since 
some courts are too prone to look for an easy way out by reliance on some pre- 
sumption. Other courts entertain us with didactics upon the weaknesses and short- 
comings of human nature. Let us examine some of the cases where both parties, 


1° Ex Parte Shull, 127 Okla. 253, 260 Pac. 775 (1927). 

*7 Penn v. Penn, 37 Okla. 650, 133 Pac. 207 (1913). 

28 Gotthelf v. Gotthelf, 38 Ariz. 669, 300 Pac. 186 (1931). 

1° Vallandingham v. Vallandingham, 232 Ky. 125, 22 S. W. (2d) 424 (1929); Pearce v. Pearce, 
30 Mont. 269, 76 Pac. 289 (1904); Barnett v. Barnett, 158 Okla. 270, 13 P. (2d) 104 (1932). 

20 Chandler v. Chandler, 149 La. 427, 89 So. 312 (1921). 

*1 Piatt v. Piatt, 32 Idaho 407, 184 Pac. 470 (1919); Phillips v. Phillips, 161 Ga. 79, 129 S. E. 
644 (1925); Sang v. Sang, 240 Wis. 288, 3 N. W. (2d) 340 (1942). 

93 Ibid. 

23 Teach v. Leach, 46 Kan. 724, 27 Pac. 131 (1891); State ex rel. Mims v. Parker, 200 La. 191, 7 
So. (2d) 706 (1942). 
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seeking custody of the children of the marriage, are fit persons to have the child 


or, at least, where neither has been declared unfit by the lower court. 


If Child Is of Tender Years 

One of the most often used “presumptions” is that the child of tender years 
should be awarded to his mother. If the custody of such a child is in controversy 
the door is open for an easy way to dispose of the issue. Following the above 
“rule” the courts often look no farther than to see if the mother has been deemed a 
fit person,”* and sometimes only to see that she has not been affirmatively declared 
unfit.2> Perhaps human experience supports the policy that young children should 
not be deprived the care of their mothers. In all the cases cited above, it may have 
been true that for each child and all the parties the result reached was the most satis- 
factory. However, it is this writer’s opinion that even such “sound general rules,” as 
this one is said to be, should be used with caution in custody cases. The reason is not 
that the “rule” is wrong but that the approach is wrong and often imposes upon the 
courts great labor when they wish to reach a different result. It is submitted that 
the essential question is, in light of all the facts before the court, what domestic 
relationship should be sanctioned as between this particular child and these divorced 
parents. Such an approach would never prevent a court from awarding a young 
child to its mother and would avoid the necessity of laboring the issue if in a par- 
ticular case some other result should be reached. Thus far when faced with such 
a situation the courts have said that this “rule” was subject to the welfare test so 
that it need not be followed where against the best interests of the child. So, in 
the Broesch case** the young son was not awarded to his mother, whose fitness was 
not attacked, because in the mother’s home was a slightly older stepbrother “fresh 
out of reform school.” Fearing the potential danger of the influence of this step- 
brother, the court relied on the best-welfare-of-the-child test to excuse itself from 
permitting this young boy to be in the full care of his mother. 


Best-Welfare-of-the-Child Test 

Should we not simply state then that the sole test for awarding custody of chil- 
dren is the best welfare test? If this test means that the court in dealing with the 
complicated and delicate problem of custody is to look at all the facts and then lay 
down a framework for the relationship between the divorced parents and their 
children, perhaps we should say yes. But, in using the word “test” are we not 
simply pretending that there is some magic formula that will open the eyes of the 
court in Solomon-like fashion to the proper solution in each case? After studying 
the material collected for this article, it is the author’s opinion that no such magic 
formula exists. Certainly the courts will continue to state their conclusions as 


** Anderson v. Anderson, 165 Ala. 181, 51 So. 619 (1910); Riggins v. Riggins, 216 Ky. 281, 287 
S. W. 715 (1926); Gentry v. Gentry, 161 Va. 786, 172 S. E. 157 (1934); Mason v. Mason, 163 Wash. 
539, 1 Pac. (2d) 885 (1931); Rierson v. Rierson, 107 W. Va. 321, 148 S. E. 203 (1929). 

5 Peters v. Norris, 191 La. 436, 185 So. 461 (1938); Smith v. Smith, 15 Wash. 237, 46 Pac. 234 
(1896). *° Broesch v. Broesch, 159 Wash. 409, 293 Pac. 464 (1930). 
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drawn from “general rules” or following some “test.” And, as long as it is remem- 
bered that these symbols are only general guides and not absolute directives, the 
only harm done is that the cases tend to reveal a confusion that perhaps does not 
exist. As the Kentucky court has stated it, “. . . in the settlement of such unhappy 
controversies (custody awards) only general rules of law may be laid down and 
that in their application each case in a large measure must be determined upon its 
peculiar facts and conditions.”*" Keeping in mind then that in custody cases we 
are seeking by sound judgment to formulate the framework of a domestic relation- 
ship in each particular case on its own merits but with the guide of certain “rules” 
or “tests,” let us now consider what the courts mean by the so-called welfare test 
which is by far the most important guide. 


The courts do not mean that a child should be “given” to the parent with the 
most money.”* And yet, even though poverty is no excuse for denying custody, a 
party to obtain custody of an infant must be able at least to provide for his neces- 
sities of life.2® The best welfare test is somewhat elusive because it is also a spiritual 
test. That is, the general environment, influence, and character of the home into 
which the child is to be reared must be the best possible under the circumstances for 
the development of his mind and character as well as his body. P 


Other Factors 


Finally the welfare test does not seem to be the sole consideration. Many courts, 
perhaps erroneously, seem to be influenced by the fact that the party “to blame” 
for the dissolution of the family unit should be denied custody,®* or that the suc- 
cessful party in the divorce suit should have the custody of the children.3* Likewise 
the choice of the child, himself, if he be old enough to express an intelligent desire, 
is given weight voluntarily in- most states, and of necessity by statute at least in 
Ohio.** And too, while an agreement between the parties is not binding on the 
court, it is usually not disregarded if made in good faith and reasonable.** No court 
reacts happily to a situation when, it detects that the custody case is but a bitter 
fight by each party to deprive the other party of the pleasure of having the children 
of the marriage.*® As factors operating in the background, the reputation of the 
judge of the lower court, his decision, and the consideration he has given the case, 

*7 Riggins v. Riggins, 216 Ky. 281, 282, 287 S. W. 715, 716 (1926). Writer's italics. 

38 Fields v. Fields, 143 Fla. 886, 197 So. 530 (1940). 

2° Skidmore v. Skidmore, 261 Ky. 327, 87 S. W. (2d) 631 (1935). 


®° Dupree v. Dupree, 157 Ga. 779, 122 S. E. 196 (1924); Broesch v. Broesch, 159 Wash. 409, 293 
Pac. 464 (1930). ’ 

51 Owens v. Owens, 96 Va. 191, 31 S. E. 72 (1898); Rierson v. Rierson, 107 W. Va. 321, 148 S. E. 
203 (1929). 

8214, Crv. Cope (Dart, 1932) art. 157; Hayden v. Hayden, 154 La. 716, 98 So. 162 (1923); 
Brewton v. Brewton, 159 La. 251, 105 So. 307 (1924); O’Dwyer v. Natal, 173 La. 1075, 139 So. 486 
1932). 
"ts as Gen. Cope ANN. (Page, 1938) §8033; Schwalenberg v. Schwalenberg, 65 Ohio App. 217, 
29 N. E. (2d) 617 (1940); Godbey v. Godbey, 70 Ohio App. 450, 44 N. E. (2d) 810 (1942). 

*¢ Slattery v. Slattery, 139 Iowa 419, 116 N. W. 608 (1908). 
85 Weiss 'v. Weiss, 107 Mich. 431, 140 N. W. 587 (1913). 
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cannot but influence the appellate court in its decision. Occasionally a court will 
express these influences as did the North Carolina court in Tyner v. Tyner saying, 
“Judge Alley, a@ most human judge, who heard this case in the court below. . . .”8 
Thus, in each custody case there are numerous elements at play. Since these courts 
are in a sense experimenting with human happiness, care should be taken not to 
express an extreme individual sociological viewpoint. Each court should be, as most 
courts are, deeply conscious of its responsibility and by exercise of good judgment 
should dispose of each custody case as a separate problem with the view of creating 
the best relationship between divorced parents and their children that is possible 
under the circumstances. 


MobpiFicaTION 


Thus far we have considered the nature and the power of an appellate court in 
handling custody cases and as a court of equity the manner in which the problems 
have been resolved. The problems as considered involved disputes concerning the 
custody of children upon divorce of their parents. Issues we have not taken up 
have been problems concerning provisions in the order for visitation,®” alternate 
custody,®* and others. However, there is one more phase of the custody problem 
which should not be neglected: modification. By this is meant not the attempt to 
review the original custody order on immediate appeal, but rather the effort some 
time after the divorce, and entry of original decree, to change the custody order. It 
might be well to raise one preliminary question as to the power of the court to make 
a modification order or later to make any custody order as incident to the divorce if 
the divorce decree was silent as to the custody of the children. 


Failure to Award Custody Upon Divorce 


The Arizona court has said that subsequent to divorce it could not give a 
wife custody of both children (she had actual custody of one) under a Nevada 
modification statute since there was no provision in the divorce decree for the cus- 
tody of the children and therefore there was nothing to modify.2® While it is 
perhaps possible to avoid the implication of this case by an independent custody 
proceeding if the children are before the court, it would seem most advisable that 
in every divorce decree there be some order for the custody of any children of the 
marriage. If the parties themselves fail to ask the court to make an order, then 
the court itself should make some provision for the custody. This it may well do 
as we saw earlier when the inherent power of the court was considered. In the 
protection of his client, every lawyer realizing the possibility of future disputes, 
should see that this matter is not overlooked even though the parties are in agree- 


*° Tyner v. Tyner, 206 N. C. 776, 781, 175 S. E. 144, 147°(1934); 

*7 E.g., Bennett v. Bennett, 228 Wis. 401, 280 N. W. 363 (1938); McCoy v. McCoy, 98 N. J. Ea. 
116, 130 Atl. 639 (1925); Breedlove v. Breedlove, 27 Ind. App. 560, 61 N. E. 797 (1901). 

88 E.g., Gilcrease v. Gilcrease, 176 Okla. 237, 54 P. (2d) 1056 (1936); Swift v. Swift, 37 S. W. 
(2d) 241 (Tex. Civ. App. 1931); Caldwell v. Caldwell, 141 Iowa 192, 119 N. W. 599 (1909). 

*° Stanley v. Stanley, 29 Ariz. 288, 240 Pac. 1033 (1925). 
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ment at the time of the divorce as to the care of their children. But, this is more 
properly the concern of the lower court. Assuming that there has been some 
custody order in the divorce decree, when will the court on motion by one of the 
parties modify that award? 


Approach to the Problem 


Almost every case for modification repeats the phrase that there must be a 
sufficient change in circumstances to warrant a new order,*° although the existence 
of previously unknown material facts seems to be a proper ground for modifi- 
cation.** On occasion a court has examined the original order and finding it 
improper has permitted a new order without any change in circumstances as the 
court did in the Holdeman case.** But, some cases seem to proceed directly on the 
basis of what is the best welfare of the child.** Again, if we try to discover any 
pattern from the cases by the use of some formula or test, it seems we find only 
confusion and conflict. So let us take the approach that the court is considering a 
later stage of an earlier problem with the view of again attempting to work out a 
more satisfactory relationship if in fact the original order is not now efficacious. 
Without examining the soundness of any magic formula, we can look at some of 
the cases to see what factors have been of sufficient importance to lead the courts 
to modify a custody order. 


Factors Influencing Modification 


If the parent having the custody of a child attempts to prejudice that child against 
the other parent inexcusably by destroying the child’s love for his parent or by 
interfering with the court’s order permitting the parent to see the child, then the 
court may be moved to not only rebuke the offender but depending upon, the 
seriousness of the situation even to remove the child from his custody.** Or, if the 
parent having custody has become an unfit person, within the meaning of those 
words as previously discussed, that parent may lose the custody of the child.*® 
But, the mere fact that one party has materially improved his position does not in 


“° Mehaffey v. Mehaffey, 143 Fla. 157, 196 So. 416 (1941); Prouty v. Prouty, 16 Cal. (2d) 190, 
105 P. (2d) 295 (1940); Shields v. Bodenhamer, 180 Ga. 122, 178 S. E. 294 (1935); Frazier v. 
Frazier, 109 Fla. 164, 147 So. 464 (1933); Rice v. Rice, 36 Ariz. 190, 283 Pac. 922 (1930); Neve v. 
Neve, 210 Iowa 120, 230 N. W. 339 (1930); Reeves v. Reeves, 205 Iowa 191, 217 N. W. 823 (1928); 
Duncan v. Duncan, 119 Miss. 271, 80 So. 697 (1919). 

“1 McLain v. McLain, 115 Wash. 237, 197 Pac. 5 (1921). 

*2 Holdeman v. Holdeman, 191 Okla. 309, 129 P. (2d) 585 (1942). Here the original order was 
that when the child reached the age of three years the father was to have custody of the child during 
the summer months. The mother sought a modification of the order when the child reached the age 
of three. The appellate court agreed that the child should remain with the mother during these months 
and overruled the father’s demurrer. Apparently the original order was incorrect as well as the feeling 
on the part of the court that it was not in the best interests of the child to let the order stand. No 
change in circumstances appears in the facts. 

“8 Vierck v. Everson, 228 Iowa 418, 291 N. W. 865 (1940); Gotthelf v. Gotthelf, 38 Ariz. 669, 
300 Pac. 186 (1931). 

** Johnson v. Johnson, 102 Ore. 407, 202 Pac. 722 (1921). 

“*Tulley v. Tulley, 38 S. W. (2d) 291 (Mo. App. 1931); see prior discussion of fitness of the 
parties. 
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itself justify a modification,** nor does the mere passage of time and the remarriage 
of the parties provide such a basis.*7 Failure to send the child to Sunday School 
has been held not sufficient to warrant modification of the original order on the 
ground that the court should not enter into a religious controversy even though it 
felt the child should be given some religious training.*® Material violation of the 
custody order appearing alone would justify a modification.*® 

While this hurried glimpse of the modification difficulty is not complete, the 
writer does believe that the judicial approach to the problem should emphasize 
(as in fact it usually does, at least sub silentio) the view of testing the original order 
to see wherein it has failed or wherein it is now failing to provide the framework 
for a good relationship between the divorced parents and their children. 


In ConcLusIon 


The problem of custody is and inevitably will remain a human problem and not 
a matter which lends itself to the categorization characteristic of “estates” in land. 
While the results of our American courts have reached in disposing of the issue are 
in the main wholesome and commendable, we should discard as misleading the use 
of such phraseology as “the right to custody” or “a presumption is raised,” just as 
we should realize that there is no one test or formula that can resolve all the cases. 

The function of the appellate court should be to examine the custody order under 
consideration in light of the evidence before the court with the view of “penciling in” 
or correcting here and there the general outline of the plan that the lower court has 
drawn to govern the future relationship of divorced parents and their children. The 
whole outline should be erased only when wholly inadequate or inconsistent with 
the facts. While the appellate court should thus act in a supervisory capacity we 
must remember that each custody case calls for varying degrees of skill and judg- 
ment to balance the relationship between parents and their children after the opera- 
tion of a divorce has destroyed the family unit. Custody as a problem is still “on 
appeal,” or at least “on trial.” 


“© Reeves v. Reeves, 205 Iowa 191, 217 N. W. 823 (1928); Bennett v. Bennett, 200 Iowa 415, 203 
N. W. 26 (1925). 

“7 Shields v. Bodenhamer, 180 Ga. 122, 178 S. E. 294 (1935). 

“8 Rone v. Rone, 20 S. W. (2d) 545 (Mo. App. 1929). 

“° McLain v. McLain, 115 Wash. 237, 197 Pac. 5 (1921). 
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THE TRIAL JUDGE DECREES MAINTENANCE 


L. N. Turrentine* 


In presenting a discussion of the factors which judges consider in maintenance 
orders it must be conceded at the outset that there is a dearth of legal precedents. 
However, a brief survey of the legal principles involved should be made and dis- 
cussed before other factors are considered. Necessarily there are legal principles to 
consider as well as sociological principles.’ 


GENERAL OBSERVATIONS 


It should be stated at the outset that a judgment or decree for support of chil- 
dren is a decree in personam, and hence there is no authority to make an order for 
support unless there has been personal service of process on the defendant or the 
defendant has personally appeared in the litigation. It is, of course, true that the 
order may be made against the plaintiff because of his voluntary appearance and 
submission of himself to the jurisdiction of the court. “The court may make a 
decree for the support and maintenance of a non-resident child where the parents 
have submitted to the jurisdiction of the court.” 

The same rules as to support and maintenance apply equally in divorce, sepa- 
rate maintenance or annulment cases. Hereafter the term “divorce” will be used, 
bearing in mind the rule just stated. 

While we think of the father as the one liable for the maintenance and support 
of a minor child, yet legally both the father and the mother have the responsibility 
and the court has power to make a decree against either one or both for the support 
and maintenance of the minor child, regardless of which party may be awarded its 
custody or whether or not custody is awarded to a stranger. 

The support and maintenance award usually comes up in two ways. First, it may 
occur in a preliminary hearing either on an order to show cause or upon motion, 
when it is the desire to protect and provide for the minor pending the final hearing 
of the divorce insofar as it can be done without injury to the child. Secondly, it may 
come up at the time of the hearing of all of the evidence on the divorce and the 
making of the divorce. decree. Thereafter it is subject to modification or change by 


* LL.B., 1913, University of Southern California; member of California Bar, 1913-1930; Judge of 
the Superior Court, since 1930; Juvenile Court Judge, since 1936; President, California Judges Association 
(now California Conference of Judges), 1934. 

2 Since the legal principles involved are really very few, very general and well known, the writer 
has resorted to a barest minimum of citation, restricted to familiar secondary authority. This policy, 
inter alia, avoids the temptation to cite California law—a natural temptation to one who has spent 
his entire legal life in that jurisdiction. 

227 C. J. S. 1164, §303 (1941). 
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the court upon a showing made whenever there is the requisite change in the status 
of the parties or of the minor. Authority also resides within the equitable powers 
of the court (if it has general equitable jurisdiction), and frequently also by statute, 
to provide for the maintenance of children even though a divorce is denied. Like- 
wise, it should be noted, the court once having acquired jurisdiction in personam 
of the party against whom the maintenance order is made or to be made, continues 
to have jurisdiction until the minor reaches his majority, regardless of the change 
of residence of the parties to a litigation. Furthermore, when the decree is silent 
as to the liability for maintenance the mother and father are still liable for the 
maintenance of the child. This is not only frequently recognized by statute but is 
also the general common law relating to parent and child. “The liability of parents 
for the maintenance and education of their minor children is not altered by a 
decree of divorce.”® While an agreement between the husband and wife respecting 
the amount of support necessary to take care of a child is competent evidence and 
may be considered with all the other evidence in the case, it is not conclusive and 
binding upon the parties to the agreement. The right of minor children to support 
by the father is not affected by an agreement between the parents pending a divorce 
case. Any agreement releasing rights fixed by the decree for support is invalid so 
far as the child is concerned, although it might be an enforceable contract between 
the parties to the same, so long as the minor child does not suffer. 

With this general survey of the law let us turn to the different situations pre- 
sented to a court wherein an allowance for maintenance should be made when the 
parties and the minors are before the court. 


Tue InrrraL ALLOWANCE 


The first situation relative to maintenance allowance usually met arises when 
the suit for divorce is first filed. This ordinarily comes on for hearing within a few 
days after the suit is filed and is presented either on an order to show cause or 
motion in the proceedings itself. The matter is then heard by the court and deter- 
mined before any of the rights of the parties to the litigation in relation to the 
divorce are considered. Usually support is made in favor of the person who has cus- 
tody of the child, pending the time when the divorce case is heard on its merits, 
unless that person has the duty and ability to support. In many jurisdictions the 
matter is determined on affidavits alone, although the court has full authority to 
consider both affidavits and oral evidence. If objections are filed to hearing the 
matter on affidavits, it is the better practice to have the matter heard on oral testi- 
mony. Generally speaking, the person asking that an allowance for maintenance of 
the minor be made must show not only the legal liability of the opposite party for 
maintenance, but also his or her own inability to adequately support the minor. 
Although the party’s inability to support the minor is not binding or conclusive, it 
is one of the factors to be considered. The person against whom the order is sought 


% 7 C. J. S. 1198, §319(B) (1941). 
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must then, as a matter of defense, show by evidence or affidavit: either that he is 
legally not liable for the support of the minor; or, if he concedes this point, the 
extent of his resources. Only by such a showing can the court determine his ability 
to comply with any orders made against him. A detailed and itemized showing 
should be made in this regard. It is helpful to the court if this information is made 
available in the usual form in which household budgets are set up. It is not sufficient 
for a person to report a gross income and gross necessary expenditures. ‘The gross 
income and the items of expenditure should be broken down and definitized in order 
that the court may determine for itself what is necessary for the person to retain for 
his own support and what may be reasonably charged against him for the support of 
the minor. This showing will ordinarily disclose the general status in life of the 
parties to the litigation. These items of course will vary with the position and the 
work of the person against whom support is sought. 

With these factors before the court, it must first be determined what is neces- 
sary for the support of the person against whom the order is sought so that he may 
continue to work and earn enough to comply with any court order. He must have 
at least enough to keep body and soul together and sufficient inducement to con- 
tinue to labor and work in order that he may make sufficient to take care of himself 
and comply with the order. The court cannot absolutely kill initiative and expect 
compliance with any order which it may make in regard to the support of a minor. 
Viewed as a practical matter, unless this factor is given due consideration by the 
court, the party will probably leave the jurisdiction of the court, or disappear, leav- 
ing his whereabouts unknown. It has been the writer’s experience that the person 
against whom an award is to be made is sure that he must have “that operation” 
at once, although he may have neglected it for the ten years last past. 

Having determined this basic point the court then may look to the party’s 
other obligations and decide whether they are absolutely necessary for his ultimate 
protection. It is from the residue alone that an order for support may be enforced. 
Should he depend for his livelihood on the work of a traveling salesman, then 
necessary automobile expense will be a necessary charge ahead of an order for 
support. On the other hand, should the person have a business at his own home, 
then automobile allowance would not come ahead of an order of maintenance. 
It is also proper to ask and determine the resources and income of the person who 
has custody of the child (unless it be a stranger). Should the minor have an inde- 
pendent income of its own such as from a trust or otherwise, this factor may also 
be considered at this hearing. 

The court having determined from the hearing the amount reasonably available 
for the support of a minor, it should then turn its attention to how much should 
be ordered. The court will, at this time, consider the social status of the parties 
and consequently that of the child, and if there are sufficient resources to maintain 
it on that same general level an order will be made accordingly. Again, circum- 
stances vary with the cases. Assuming that a girl is in her senior year at high school 
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and about to graduate and that the resources are sufficient, the court will make an 
order not only to give her enough to eat but also to see that she has all of the rea- 
sonable items usually expended on a girl at this period in her life; that she may 
graduate happily and on a comparative basis with her classmates. It may include 
party dresses, graduation gown, flowers, gifts and all of the things that the ordinary 
girl in that particular status of life receives at that particular time in her life. Should 
the mother have custody and be herself working, as is so often the case under pres- 
ent war conditions, this fact will be given consideration and she will be expected 
to pay out of her income a reasonable amount for the support of the youngster, 
even though she may have custody herself. Special circumstances are also consid- 
ered at this time such as emergency medical and dental services. At this stage of 
the proceedings where the parents do not have any income but have property, either 
joint or separate, the order for maintenance may take this fact into consideration 
and an order may be made that it be paid out of the joint or separate funds of the 
parties liable therefor, encroaching on the corpus if necessary. It might be observed 
that it is customary specifically to insert in any such order that it is binding only 
until the trial of the case on merits or until the further order of the court. This is 
a mere restatement of the law anyhow, but the fact that it appears in black and 
white ofttimes avoids controversy and confusion. 


There obviously can be no hard and fast rule in these maintenance orders, other 
than that the amount allowed for the support of minor children must be reasonable 
and must take into consideration all of the matter: heretofore discussed. It must 
obviously be within the power of the person against whom the order is made to 
comply therewith. This of course will vary with times and conditions. Obviously 
the court must take into consideration what it knows about the cost of living at the 
particular time and place and the general economic condition of the country. An 
order made during the height of the depression, say in 1933 or 1934, would be 
obviously entirely different from an order made today when living costs are higher 
and the income is immeasurably higher for all persons concerned. The judge pass- 
ing on the particular case should be familiar with charges made by institutions 
and boarding homes taking care of children both on public placements and private 
placements. It has been the general experience of the writer that when the cost in 
a boarding home or public placement is around $30.00 per month, the cost of private 
placement in the same character of institution is around $45.00 per month. Con- 
sideration should also be given to the number of children in the custody of a person 
for whom an award is made. It is obvious that the cost per child is more when 
one child alone is taken care of than where three, four, five, six or seven are main- 
tained in a group. 

In the final analysis the amount is left to the judicial discretion of the judge and 
unless it is affirmatively shown that he has abused this discretion a reviewing court 
will not alter an award of this character as made by the court below. 
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THe PERMANENT AWARD 


We will now turn our attention to the second phase of the problem under dis- 
cussion, viz., what orders are to be made for the maintenance for children of 
divorced parents at the time of the hearing of the divorce case on its merits. One 
may expect the trial of a divorce case on its merits, if contested, to come on for 
trial in a period anywhere from six weeks to four months after the preliminary 
hearing. Then for the first time the parties have the opportunity to present all of 
the evidence in the case, not only as to the merits of their own case, but as to the 
welfare of the children. The judge also has the opportunity to observe each witness 
and to test the veracity of the witness under his own scrutiny, after there has been a 
complete opportunity of cross examination of the witness by both parties. If he has 
made a preliminary order pending the trial of the case on the merits, he has had the 
opportunity to observe not only the manner in which the order has actually been 
carried out by the parties, but also their spirit and attitude toward it and toward 
the children during that period. Also, the court at this time is interested in a long- 
time program for the children. He must consider not only their necessities and 
welfare at the time of the immediate trial, but also must give consideration to the 
different seasons of the year such as the requirements in vacation and school periods, 
the time of temporary visits with the party who does not have the permanent care 
and custody such as week-ends or vacation visits with the opposite party, the age of 
the minors and their capacity to earn something for themselves and the change in 
the legal obligations of the parties after a divorce is granted. This last item is par- 
ticularly appropriate for review at this time as changes will necessarily be made in 
annual or semi-annual recurring charges which add to a person’s estate or property 
holdings, such as life insurance premiums or annuities, or purchase of capital assets 
such as a home, an automobile, or other property of that character which is often 
denominated nonconsumable. 


At this time consideration is also given as to whether the children need special 
training or have special talents which merit development. If finances permit, there 
is no reason that a parent should not be ordered to make sufficient arrangements 
for the support and maintenance so that special talents may be developed. The 
child should be given the best opportunity to build for his future within the re- 
sources of the persons who owe him the obligation of support. It has long been 
the sociological view of the writer that parents do not have “rights” over their chil- 
dren; rather, they are trustees charged with the custody of their children for a brief 
portion of their lives and under an obligation to fit them to meet life in their own 
way and become happy and useful citizens who have something to contribute of 
themselves to the welfare of the world. Opportunity to enforce that concept is 
given when the parties or parents come before the court and thereby admit their 
failure to handle the matter in their own way. The responsibility then passes to 
the judge who is trying their case. 
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From what has been said it becomes apparent that the same factors must be 
considered when permanent order for maintenance is made as when it is made 
at a preliminary stage of the game, with the added assurance that the judge has 
had the opportunity more carefully to weigh all of the factors and come to the 
truth of the contentions between the parties. Then it becomes his duty to give 
effect to the same factors outlined in the first portion of this article and be sure that 
they occupy their proper position in the long-time program which must be planned 
- for the child of the broken home. 

It should be noted that the jurisdiction over the case stays with the court through- 
out the period that the child is a minor and the order may be altered, changed or 
modified from time to time by the court as conditions of the parties change. It 
may be increased or reduced, in accordance with the new circumstances and ability 
of the party against whom the award is made, as well as the position and needs of 
the person who has the custody of the child. 


ILLUSTRATIVE INSTANCES 


As illustrative of both the adequacy and inadequacy of the court in dealing with 
the real human problems of taking care of one’s children when bitterness enters 
into the relationship between the parents, two cases selected by the writer from 
hundreds of hearings may be cited as examples. 

John Armstrong and Mary Armstrong (names fictitious) were married in 1922. 
By 1941 they were blessed with seven children, ranging from nineteen to six years 
of age. Until then, the family had lived on an income rather meager, even depend- 
ing somewhat on public help during the depression of the thirties. Early in 1941 
the family moved to California and the father and two oldest children entered into 
defense work. All were still living at home and the family income was now about 
$100.00 a week. Late in 1941 the oldest boy entered the armed services and the next 
oldest followed in January of 1942. This left the husband and father, earning about 
$47.00 a week, to take care of his wife and five remaining children. John turned 
all of this sum over to Mary to handle, retaining (with Mary’s consent) $5.00 which 
he placed in a savings account, $1.00 per week for a street car pass, and 15c¢ per day 
to spend in such riotous living as he saw fit. Mary put up his lunch and did all 
of the family buying and washing. Perhaps the new found prosperity or the de- 
sire to augment the same was the cause; perhaps there were other considerations; 
at any rate Mary began secretly to seek the company of service men. After being 
caught twice by John, and twice forgiven, she was found a third time with a service 
man in a most compromising situation. Thereupon John filed suit for divorce and 
stopped turning over any money to his wife except $10.00 per week, with which 
she was expected to support the children. She countered with a cross complaint and 
cited her husband into court on an order to show cause why the allowance for the 
support of the children should not be increased to $35.00 per week, and for attor- 
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On the hearing John made a showing that he must have a 


$10.00 per week for board and room. 


” laundry. 

street car pass. 

clothing. 

medical expense. 

to apply on old debts or lose his job. 

cigarettes and recreation. 

taxes and retirement funds withheld at source. 
war bond deductions. 


Total $29.25 Amount required by husband to maintain himself when living 
apart from his own home. 


The wife’s necessary costs of living were itemized as follows: 


$ 7.50 per week rent (they were living in meager quarters). 


groceries and household supplies. 

shoes and clothing for self and 5 children. 

medical expense. 

recreation, self and children. (Note: Husband coun- 
tered that the wife’s recreation with service men was 
remunerative instead of a legitimate expense.) 

for transportation (necessary for children in school, 
self shopping, etc.). 


for incidentals. 


Total $39.00 Minimum amount required by wife for support of self and 
children. 


The total claimed by both, it is seen, is $68.25, which exceeds the admitted in- 
come of $47.00 a week by $21.25. In addition, the husband was required to pay the 
costs and attorney fees of himself and wife. Obviously, there is not sufficient money 
to take care of the minimum requirements claimed by both the husband and wife. 
Therefore the following approach was made. After explaining to the parties that 
it was impossible to meet the necessities of either party, the court proceeded to 
determine the amount that the husband must have to keep body and soul together. 
The result was as follows: 


per week for board and room allowed. 

per week for laundry disallowed. (He would have to do 
his own.) : 

per week for street car pass allowed. 

per week for clothing disallowed. (Would have to wear 
old clothes pending trial.) 

medical expense disallowed, to be reconsidered if actually 
incurred. 
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2.00 per week allowed to apply on old debts. 
3.00 disallowed to apply on old debts. 


3.00 cigarettes and recreation disallowed. 





2.00 per week for taxes and retirement fund allowed. 

2.25 per week for war bonds allowed. 

2.00 per week to pay on costs allowed. 

5.00 per week to apply on attorney fees allowed. 
$24.25 Total allowed. 


This amount, taken from the $47.00 income, leaves $22.75 weekly available for the 
wife and children. This is admittedly inadequate, but all there is has been con- 
sumed. It must be observed here that now there was nothing available for aug- 
menting the savings account, and the past savings were consumed in attorney fees 
and costs. 

On account of the condition of the trial calendar, the trial of the case was set 
about five months ahead. 

After twelve weeks, during which time all parties tried to abide by the court 
order and live on the allowed sums, the husband and wife appeared at the judge’s 
chambers one morning and asked for an interview. They wanted the judge to 
effect a reconciliation for them, as neither one of them or the children could get 
along on the money available and allowed for each, and they wanted to keep the 
home together. An interview was held and when the husband was asked his real 
grievance he said that it was his wife running around with service men, and he 
wanted that stopped. When asked her attitude, her reply was, “Well, Judge, I will 
try to quit doing that, but it’s going to be hard.” Mary was then asked her chief 
grievances against John, and she replied that she wanted the money to spend, as 
she had to do the buying for the family and could spend the money more intelli- 
gently than the husband. John said that this was all right, but he wanted to keep 
car fare, the $5.00 to deposit in the savings bank and the 15c per day for “recreation.” 
Mary said that this was fair, but that she wanted John to show her the pass book 
every week after making the deposit. Here John completely balked and said he 
wouldn’t show her the pass book, as “he’d be damned if he would be henpecked.” 
The judge hated to see the reconciliation fail at this point and said, “You don’t 
object to her knowing that you make the deposit and the amount in the savings 
account do you?” “No, I don’t object to her knowing it but she can’t ask me about 
it and demand to see the pass book” was the reply. The judge then suggested that 
Mary never again ask about the money in the bank or to see the pass book, but that 
John leave the pass book in the cupboard and, if Mary wanted to see it, she do so in 
the absence of John and while he was at work. This appealed to them as fair. Her 
desire to know the condition of the savings account was satisfied and John did not 
consider himself “henpecked.” They kissed, left together, reconciled and happy 
and, so far as I know, Mary was successful in her “try to quit.” John has not 
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been “henpecked.” For over two years the home has been kept-together and the 
children have had the security of a father and mother actually taking care of them. 
It is important that the judge take the time and patience to explain to the parties 
the reason for the application of the fundamental economics employed and why an 
actual hardship often must be imposed on both parties when the family income 
must be divided. 

Although the court has the power to make orders, sometimes they are ineffectual, 
and are thwarted in spite of all that the law can do. Peter Small and Clara Small 
(names fictitious) during their married life had acquired considerable property 
which was managed by the husband and kept in bearer securities. In 1940 when 
Mrs. Small filed a suit for divorce they had two daughters, one of whom was about 
to enter high school and the other about to enter college. Peter was an engineer, 
working for a salary of $10,000 a year. At the preliminary hearing on the motion 
for support, etc., the wife requested that she be allowed to live in the home and 
have $350.00 a month for support of herself and children and that the defendant 
be enjoined from disposing of the bearer securities; also the husband was ordered 
to pay $500.00 for attorney fees and costs. To this the husband made no objection 
and the order was made. An answer was filed and the case set for trial some four 
months ahead. Prompt and full compliance with the preliminary order was made 
by the defendant. About two days before the trial the defendant disappeared, tak- 
ing with him the bearer securities. At the trial the final order was made the same 
as the preliminary order. When the defendant was found, he had left the juris- 
diction of this court and was in a jurisdiction where failure to comply with a 
California court order and failure to support children are not crimes and not offenses 
for which a person within its borders was extraditable. Suit on the California 
judgment in the foreign jurisdiction resulted in an immediate removal to another 
foreign jurisdiction with similar laws, and the whereabouts of the defendant is now 
unknown. In spite of all that competent and eminent counsel could do, and all 
processes of law which they could employ, it was and has been impossible to force 
the defendant to comply with the court order or support his children. Hence the 
mother has had to go to work, as has the older daughter who has lost a college 
education. 

Of these two cases, one was a success and the other a failure from the stand- 
point of those who wanted to work out a plan for the parties. But note that the 
failure was due to a series of circumstances beyond the power of the law to control 
—at least, the law as it is at present; query, whether making extradition available 
would help. Given interested judges and lawyers, solution can be worked out in 
the great majority of cases. An up-to-date set of rules of law is also a great advan- 
tage. Even with these aids, however, some cases still remain impossible of solution. 

Finally, it may be said that outside of the legal questions affecting the jurisdic- 
tion of the court to act in a particular case, very little help toward the solution of 
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a new situation can be obtained from any of the adjudicated cases. This is be- 
cause the whole matter is equitable in its nature as well as in its application and 
enforcement, and because of the broad underlying principle that the whole matter 
is within the sound, legal discretion of the chancellor deciding the case. This dis- 
cretion cannot and will not be changed or reversed except on an affirmative showing 
of abuse thereof. 
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MAINTENANCE ON APPEAL 


Lee Wuirmire, Jr.* 


Liability for support and maintenance of children of divorced parents arises under 
three general situations: first, where the divorce decree is silent both as to custody 
and maintenance; second, where the terms of the decree awards custody but is 
silent as to maintenance; and third, where the decree specifically provides for main- 
tenance of the children.’ This article views the problem through the eyes of the 
appellate court as revealed in the opinions of cases decided on appeal. The manner 
in which the trial court views the request for maintenance is considered elsewhere 
in the symposium. While some reference will be made to the general problems 
involved in the law relating to support, the major effort will be an analysis of those 
factors which enter into the courts’ determination of the amount of allowance. 


WHerE THE Divorce Decree Is Srtent as To Boru Cusropy AND MAINTENANCE 


In these maintenance cases the appellate court is faced with a set of problems 
somewhat different from the determination of the adequacy of a designated sum 
of money. Even though the parties to a divorce think only of their own con- 
venience the welfare of the children should not be neglected; to guard against this 
neglect, various legal doctrines have found acceptance. 

When the divorce decree is silent as to both custody and maintenance, the duties 
of parents with regard to support and education of the minor children are not 
changed by mere granting of the divorce. The father’s obligation is exactly the 
same as it was before dissolution of the marriage;* and this liability is not altered 
by the remarriage of the father or the mother. However, if the wife remarries 
and the child is taken into the new home as a member of that family, the father 
may not be liable for that child’s support.> It is the general rule that where the 
children remain with the mother she is ‘entitled to maintain an action against the 

* A.B., 1941, Geneva College; LL.B., 1944, Duke University; member of the Pennsylvania Bar. 

* Larson v. Madere, 149 La. 95, 88 So. 701 (1921); 27 C. J. S. §319a. After considering various meth- 
ods of classifying the material on the subject, the writer believes the presentation employed in Corpus 
Juris Secundum to be quite adequate. The main divisions of this classification are followed in the 
present article. : 

? Hensen v. Hensen, 212 Iowa 1226, 238 N. W. 83 (1931); In re Ellenberg, 131 Ore. 440, 283 Pac. 
27 (1929); Gallion v. McIntosh, 8 S. W. (2d) 1076 (Mo. App., 1928). 

* Commonwealth ex rel, Stack v. Stack, 141 Pa. Super. 147, 15A (2d) 76 (1940); Peeler v. Peeler, 
202 N. C. 123, 162 S. E. 472 (1932); Kelley v. Kelley, 317 Ill. 104, 147 N. E. 659 (1925). 

“People ex rel. Wagstaff v. Matthews, 168 Misc. 188, 5 N. Y. S. (2d) 516 (Sup. Ct. 1938), 
affirmed 225 App. Div. 866, 7 N. Y. S. (2d) 1008 (2d Dep't, 1938); Monroe County v. Abegglen, 129 


Iowa 53, 105 N. W. 350 (1905). 
® McWilliams v. Kinney, 180 Ark. 836, 22 S. W. (2d) 1003 (1930). 
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father for money expended by her in supporting the children.® This rule is flexible 
and a court may refuse to invoke it when the conduct of the wife is such as does 
not meet with the court’s approval.” Should the father fail in his duty to support 
the child, a stranger who has supported the child may recover in a suit against the 
father.® 


Wuere THE Decree Provives ror Custopy But Is Sirent as TO MAINTENANCE 


Where the divorce decree provides for custody, but is silent as to maintenance, 
three major situations are presented. The child may be given: to a third person, 
to the mother, or to the father. Where, in such event, the custody is not given to 
the father, there is a difference of opinion as to his liability for support. The 
minority line of authority holds that, unless there is some statutory provision to 
the contrary,® such a decree has the legal effect of relieving the father of liability 
for support of the children, while in the mother’s custody.’° Perhaps it is felt that 
the alimony awarded the wife had really been fixed with an eye to the cost of sup- 
porting the children whose custody she was given. Courts frequently recognize the 
father’s liability, however, when the father has so conducted himself that it is neces- 
sary and proper to deprive him of their custody.* A majority of the authorities 
denounce the doctrine that relieves him of obligation to support children whose 
custody is given to the mother, as it not only ignores the rights and welfare of the 
child, but also enables the father to take advantage of his own wrong.’? These 
better reasoned cases hold that the legal obligatior. of a father for the support of his 
children is not changed by a decree of divorce which, for his misconduct, gives the 
custody of the children to the mother but which is silent as to their support.’ 
This is modified insofar as the father is incapacitated, or the support furnished by 
the mother is voluntary on her part.’* 

When, despite silence of the decree, obligation to support is held to exist and 
the father refuses or neglects to support the child, the remedy is not necessarily 
limited to additional proceedings in the court which granted the decree; the mother 
may recover from him in an original independent action in any court of competent 
jurisdiction for a reasonable sum for necessaries.° However, this right does not 
arise until the husband refuses to respond to a just claim for the child’s mainte- 

® Kelly v. Kelly, 329 Mo. 992, 47 S. W. (2d) 762 (1932). 

*Glynn v. Glynn, 94 Me. 465, 48 Atl. 105 (1900). 

® Laumeier v. Laumeier, 237 N. Y. 357, 143 N. E. 219 (1924). 

® Bondies v. Bondies, 40 Okla. 164, 136 Pac. 1089 (1913). 

2° Brown v. Smith, 19 R. I. 319, 33 Atl. 466 (1895). 


11 Liebold v. Liebold, 158 Ind. 60, 62 N. E. 627 (1902). 

12See West v. West, 114 Okla. 279, 246 Pac. 599 (1926); Boggs v. Boggs, 138 Md. 422, 114 Atl. 
474, 478 (1921). 

18 Baker v. Baker, 169 Tenn. 589, 89 S. W. (2d) 763 (1935). 

** Josey v. Josey, 114 Okla. 279, 245 Pac. 844 (1926); West v. West, 114 Okla. 279, 246 Pac. 599 
1926). 
; "ts ne v. Taffit, 162 Misc. 759, 295 N. Y. S. 807 (Sup. Ct., 1937); Ware v. Ware, 144 Kan. 121, 
58 Pac. (2d) 49 (1936). 
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nance.“ A mother cannot maintain such an independent action in behalf of the 
child for the child’s future support.’7 One case holds that where there is no order 
fixing the amount of the husband’s obligation for the support of a child, the wife, 
who obtained the divorce decree, may maintain a subsequent action to recover ex- 
penditures made by her for such support prior to the decree.’* If a wife obtains 
a divorce and assumes the support of a child in consideration of the husband’s 
release of any right to the child, she is- barred from making any claim against the 
father, after the child has reached majority, for support furnished the child during 
its minority.® ‘The fact that alimony to a divorced wife, who has custody of the 
children, is fully paid does not relieve the husband from liability for necessary 
medical services to the children, and failure to notify the husband of such services 
does not bar recovery from him.?° 

There is authority to the effect that the primary liability of the father to support 
his children is civil, and runs in favor of the person to whom custody has been 
awarded, whether it be the divorced wife or a third person.?* It has been held that 
a wife may pledge the husband’s credit for necessaries furnished to a child in her 
custody and the creditor may recover from the father.” If necessaries are furnished 
to a child by a stranger, the stranger may recover from the father;?* but the child, 
himself, has no right of action against the father for the value thereof.2* On the 
other hand, it has been held that the law will not imply that the father of an infant 
child has assumed to pay the mother’s second husband for the child’s support where, 
though the father has made no demand for custody of the child, the mother’s second 
husband has never asked pay for the child’s maintenance.”* Likewise, it has been 
said that there is no legal duty on the part of the father to support the child where 
custody is awarded to the mother by a divorce decree and she remarries and the 
child is adequately cared for by the mother and stepfather.2* Where a divorce was 
granted to the father, but custody of the children given to the mother who was 
awarded a substantial sum as alimony, payable in installments, the court said that 
suit could not be maintained against the father for funeral expenses of the child 
who died while in the mother’s custody.?” 

Of course, where the custody of the children is awarded to the father, he must 
support them in compliance with his common-law duty.”* If the father becomes 

1° Boggs v. Boggs, 138 Md. 422, 114 Atl. 474 (1921). 

17 Baker v. Baker, 169 Tenn. 589, 89 S. W. (2d) 763 (1935). 

18 Simon v. Simon, 170 Misc. 420, 10 N. Y. S. (2d) 577 (Sup. Ct., 1939). 

1° Garrett v. Garrett, 172 Ga. 812, 159 S. E. 255 (1931). 

2° Stech v. Holmes, 210-Iowa 1136, 230 N. W. 326 (1930). 

*1 Johnson v. State, 22 Ala. 160, 113 So. 480 (1927). 

#2 57 C. J. S. §319¢, 1203 (1941). ** Owen v. Watson, 157 Tenn. 352, 8 S. W. (2d) 484 (1928). 

24 Hooten v. Hooten, 15 S. W. (2d) 141 (Texas Civ. App., 1929). 

25 Johnson v. Onsted, 74 Mich. 437, 42 N. W. 62 (1889). 

*° Chandler v. Whatley, 238 Ala. 206, 189 So. 751, 755 (1939). It should be noted, however, that 
this was a case where it was claimed by the stepfather, who asked for custody of the child after the 
mother’s death, that the father’s non-support after the divorce showed his unfitness for custody. 

7 Dodge v. Keller, 29 Ohio App. 114, 162 N. E. 750 (1927). 


28 In re Weber's Estate, 168 Misc. 757, 6 N. Y. S. (2d) 417 (Surr. Ct. 1938); Rice v. Andrews, 
127 Misc. 826, 217 N. Y. S. 528 (Sup. Ct. 1926). 
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helpless and unable to furnish such support, the duty falls upon the mother, not- 
withstanding that the decree of divorce gave custody of the children to the father.” 
When the father is given the custody of a child and then permits the mother to 
have the child, he will be liable for room and board furnished to the child at the 
mother’s request.*° On the other hand, it has been held that where the mother 
takes a child away from the father, to whom the custody has been awarded, with- 
out an order for its maintenance, she cannot recover from the father for support 
furnished to the child while in her custody.** 

When the husband obtains a divorce because of the wife’s fault and the decree 
contains no provision as to the support of the children, there is authority holding 
that the wife has no claim upon the husband for support of the children, if he did 
not promise to pay for necessaries furnished by her nor request that they be fur- 
nished.22_ On the other hand, there are decisions to the effect that a wife, who is 
divorced because of her misconduct, has an unqualified legal right to compel the 
innocent husband to compensate her for expenses incurred by her for the support of 
their children in her custody.** The general rule under such circumstances is that 
as long as the wife has the resources to support the children in a state equal to that 
which the means of the father would permit, she has no recourse against him. 
But if the necessities of the children require the father’s contribution, his obligation 
is not cancelled by the fact that the divorce was granted to him because of the 
mother’s fault.3* 


Wuere THE Decree Provives For MAINTENANCE 


Divorce decrees frequently provide specifically for the maintenance of children. 
When such is the case, the duty of support is upon the party who has been named 
by the decree.2> The court has a wide discretion in making the order, “but the 
order must be just.”** The various factors considered by the court will be discussed 
later. Children of divorced parents are wards of the court and the provisions for 
their maintenance must be made from the standpoint of the children’s best inter- 
ests.27 The claims and personal rights of the parents, and even the wishes of the 
child, must yield to this primary consideration.** In the absence of a statute to the 


2° In re Weber’s Estate, 168 Misc. 757, 6 N. Y. S. (2d) 417 (Surr. Ct., 1938). 

®° Dolvin v. Schimmel, 284 S. W. 811 (Mo. App., 1926). 

*1 Thompson v. Mueller, 28 Ohio App. 51, 161 N. E. 291 (1927); Nelson v. Nelson, 146 Ark. 362, 
225 S. W. 619 (1920). 

2 Drischel v. Drischel, 49 Ga. App. 619, 176 S. E. 694 (1934); Douglass v. Douglass, 22 Ohio Cir. 
Ct. 423, affirmed 64 Ohio St. 605, 61 N. E. 1142 (1901). 

** Kelly v. Kelly, 329 Mo. 992, 47 S. W. (2d) 762, 765 (1932); McKannay v. McKannay, 68 Colo. 
App. 701, 230 Pac. 214 (1924). 

*¢ Bruce v. Bruce, 141 Okla. 1601, 285 Pac. 30 (1930); Post v. Post, 95 W. Va. 155, 120 S. E. 385 
(1923); Graham v. Graham, 140 Tenn. 328, 204 S. W. 987 (1918); White v. White, 169 Mo. App. 40, 
154 S. W. 872 (1913). 

*5 Lewis v. Lewis, 174 Cal. 336, 163 Pac. 42 (1917); Johnson v. Latty, 210 Fed. 961 (N. D. Ohio, 
1912). ®® Breisach v. Breisach, 37 Ohio App. 34, 173 N. E. 317 (1930). 

®7 Wassung v. Wassung, 136 Neb. 440, 286 N. W. 340 (1939); Kane v. Kane, 241 Mich. 96, 216 
N. W. 437 (1927). *8 Kane v. Kane, 241 Mich. 96, 216 N. W. 437 (1927). 
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contrary, the court may impose the entire obligation of maintaining the minor 
children on either the father or the mother, or may divide the burden between 
them.*® 

Provisions in a decree awarding custody to the mother and placing the duty of 
support exclusively on her are binding as between the father and mother; but the 
father is not relieved from his duty to support the minor children if the mother 
becomes unable to furnish such support. Under such circumstances, a third per- 
son furnishing necessaries for the children may sue the father for reimbursement 
on an implied contract.** The right of action is not affected by the fact that the 
person furnishing the necessaries is an adult child of the parents and had knowl- 
edge of the terms of the decree.** 


Limitations on LiaBILity FoR SUPPORT 


The court’s power to require the husband to provide support for the children 
is generally limited to the issue of the marriage** and children legally adopted by 
the couple.** An order cannot be made for the support of a child who is of age 
even though that child is incapable of providing for its own needs.*® Sometimes, 
if a child has reached such an age that it is capable of supporting itself, the court 
will not require the father to contribute to its maintenance.*® In any event, the 
father’s ! ability for the support of a child absolutely terminates upon the child’s 
reaching majority. Also, the court has no power to require the father to build up 
or provide for an estate payable to the child when he becomes of age.** 


The child’s lack of cordiality toward the divorced father does not forfeit its 
right to support.*® The father is not relieved from liability because he is insolvent, 
or because his property is mortgaged greatly in excess of its actual value.*® Nor is 
the father’s duty affected by the mother’s refusal to permit him to take the children 
and provide for them.™ If custody of the child is awarded to the mother, and the 
father ordered to support the child, but granted the right of visitation, the order 
for support is not conditioned on the father’s right of visitation." In awarding the 
custody of a minor child to a mother residing in another state or a foreign country, 
the court may charge the father with the child’s support, and the fact that the 


®*° Lufkin v. Lufkin, 209 Cal. 710, 290 Pac. 8 (1930); Gibbons v. Gibbons, 75 Ore. 500, 147 Pac. 
530 (1915); Hector v. Hector, 51 Wash. 434, 99 Pac. 13 (1909). 

“0 Barrett v. Barrett, 44 Ariz. 509, 39 Pac. (2d) 621 (1934). 

“1 Ibid. ; ** Ibid. 

“8 Wood v. Wood, 61 App. Div. 96, 70 N. Y. S. 72 (4th Dep’t, 1901). 

“* Burk v. Burk, 222 Mich. 149, 192 N. W. 706 (1923). 

*® Boehler v. Boehler, 125 Wisc. 627, 104 N. W. 840 (1905). 

“6 Plaster v. Plaster, 47 Ill. 290 (1868). 

‘7 Kunc v. Kunc, 186 Okla. 297, 97 Pac. (2d) 771 (1939). 

8 Yarborough v. Yarborough, 168 S. C. 46, 166 S. E. 877 (1932); certiorari granted, 289 U. S. 718, 
reversed on other grounds, 290 U. S. 202. 

*° Dawson v. Dawson, 23 Tenn. App. 556, 135 S. W. (2d) 458 (1939). 

5° Kelly v. Kelly, 329 Mo. 992, 47 S. W. (2d) 762 (1932); Rue v. Kempf, 186 Mo. App. 57, 171 
S. W. 588 (1914). 
51 Hatch v. Hatch, 15 N. J. Misc. 461, 192A, 241 (Ch., 1937). 
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father is deprived of access to the child by the divorce decree does not relieve him 
from the duty of support. 

A minor child’s basic right to support by the father is not altered by any agree- 
ment between the parents in respect to such support made or pending a divorce 
suit."* However, a divorced wife, who retains custody of a child under such an 
agreement, has the primary duty to support it.** These agreements are not deemed 
invalid provided they are founded on an adequate consideration.” Although the 
court gives primary attention to the welfare of the child®® and is not bound by any 
agreement between the parents,” it may give weight to such an agreement when 
making the decree.®* If its terms appear to be fair and reasonable, they may be 
incorporated into the decree. If the amount provided in the agreement is inade- 
quate, the court should order the payment of a reasonable sum.%° A decree made 
pursuant to a property agreement between the spouses for the benefit of the chil- 
dren is enforceable by the children.* 

By way of summarization of the general law in regard to maintenance, it can 
be said that the parents’ liability for the maintenance and education of their minor 
children is not altered by a decree of divorce, without more. The primary obliga- 
tion rests on the father. The weight of authority holds that the father’s legal 
obligation is not affected by a decree which awards custody of the children to the 
wife but is silent concerning their support, when the divorce is occasioned by the 
father’s misconduct. The wife may maintain an independent action against the 
husband for money furnished by her for such support after the decree. If the hus- 
band obtains a divorce because of the wife’s fault, some cases hold that she has no 
claim against him for the support of the children in her custody when the decree 
is silent as to their support. However, the better authorities support the contrary 
rule and refuse to penalize the children because of the mother’s misconduct. When 
the decree provides for maintenance of the children, the duty of support is upon 
the one on whom the decree places it. Liability for maintenance extends only to 
the issue of the marriage and children legally adopted by the couple. This liability 

52 Kane v. Kane, 241 Mich. 96, 216 N. W. 437 (1927). 

53 Simon v. Simon, 170 Misc. 420, 10 N. Y. S. (2d) 577 (Sup. Ct., 1939); Worthington v. Worth- 
ington, 218 Ala. 80, 117 So. 645 (1928); Greenberg v. Greenberg, 99 N. J. Eq. 461, 133 Atl. 768 
(1926). 

54 See Wilson v. Wilson, 271 Ky. 631, 112 S. W. (2d) 980 (1937). 

55 Watkins v. Clemmer, 129 Cal. App. 567, 19 Pac. (2d) 303 (1933); Gothard v. Lewis, 235 Ky. 
117, 29 S. W. (2d) 590 (1930). 

5@ Frazier v. Frazier, 109 Fla. 164, 147 So. 464 (1933); Melson v. Melson, 151 Md. 196, 134 Atl. 
136 (1926). 

5" Karlslyst v. Frazier, 213 Cal. 377, 2 Pac. (2d) 362 (1931); Kunker v. Kunker, 230 App. Div. 
641, 246 N. Y. S. 118 (3d Dep’t, 1930); Kerr v. Kerr, 236 Mass. 353, 128 N. E. 409 (1920). 

58 Karlslyst v. Frazier, 213 Cal. 377, 2 Pac. (2d) 362 (1931); Boggs v. Boggs, 138 Md. 422, 114 
Ad. 474 (1921). 

5° Bridges v. Bridges, 227 Ala. 144, 148 So. 816 (1933); Dunham v. Dunham, 189 Iowa 802, 178 
N. W. 551 (1920). 

°° Melson v. Melson, 151 Md. 196, 134 Atl. 136 (1926). 


*1 Cowle v. Cowle, 114 Kan. 605, 220 Pac. 211 (1923); Gould v. Gunn, 161 Iowa 155, 140 N. W. 
380 (1913). 
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ceases when the child reaches majority. However, the father is not relieved from 
liability because the mother is able to support the children or because he is insolvent. 
The father cannot refuse to furnish support on the grounds that he is denied access 
to the child, as the attitude of the parents toward each other does not affect the 
rights of an infant child. An agreement between the parents concerning main- 
tenance is not binding on the court, but if fair and reasonable, may be given con- 
siderable weight. The basic principle is-that all provisions in the decree in regard 
to maintenance must be made from the standpoint of the child’s best interests. 


Statutory Provisions 


According to Vernier,®* there are statutes in forty-seven jurisdictions on the 
matter of maintenance, but they go into little detail.** In eight of the jurisdictions 


statutes provide that the amount is to be “suitable”;** in seven, “just”;®° in six, 


“reasonable”;®* in two, “proper”;®’ in two, “fit”;®* and in one each, “sufficient” 
or “necessary.”"° The abilities of the parties determine the amount in two juris- 
dictions," and in Georgia the specific sum is set by a jury. In general, the lan- 
guage of the statutes is so broad that the courts are free to take into consideration 


almost any factors that may be deemed proper by the court in fixing the amount. 


Factors DETERMINING THE AMOUNT OF THE AWARD 


An appellate court dealing with a case involving a decree providing for the 
maintenance of children has before it the record in the lower court. After perusing 
that record and listening to arguments of counsel for the parties it may take any 
one of several steps. It may decide that it agrees with the lower court. It may 
conclude that even though it would have reached a different view yet the trial 
court has not abused its discretion. In such cases the existing decree continues in 
effect. But if it appears that a wrong decision was reached below and that the sum 
of money is either too large or too small for the intended purpose, then a new 
amount must be determined upon; a new decree promulgated. Sometimes the 
appellate court, itself, makes this new decision on the basis of the lower court rec- 
ords; sometimes from a consideration of other factors. Sometimes the lower court 
is directed to make the changes and to consider other factors. 

The lawyer who represents a parent against whom a maintenance decree has 
issued and who is considering whether or not he should take an appeal is interested 
in the factors which affect judicial discretion. 


62> VERNIER, AMERICAN Famity Laws (1932) 95. Professor Vernier’s admirable compilation was 
used as the source for all of the material relating to statutory provisions. 
*8 Tbid., p. 193. 
®* Arizona, Michigan, Minnesota, Nebraska, New York, Tennessee, Wisconsin and Wyoming. 
®5 Alaska, Colorado, Hawaii, Illinois, Montana, New Jersey and Oregon. 
®® Colorado, Hawaii, Illinois, New Hampshire, New Jersey and Wisconsin. 
®T Alaska and Oregon. °° Illinois and New Jersey. 
°° Georgia. 7° Wyoming. 
™ Connecticut and Hawaii. 
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The writer has examined a number of appellate court decisions dealing with the 
problem of maintenance in order to glean from the opinions those factors which are 
taken into consideration by the appellate courts in determining whether the amount 
of the award by the lower court is proper. The findings are set forth below and fall 
into four main categories, namely: the legal standard set by the various courts; the 
elements to be considered in reaching the standard; the various facts that the courts 
consider when appraising the situation in particular cases; and the extent of review 
by the appellate court, including the weight given to the trial court’s decision. 


Tue Lecat STANDARD SET BY THE Courts 


The term “Legal Standard” is used to describe the phrase employed by the 
court to designate the goal toward which it is proceeding. 

In regard to the legal standard used by the court in maintenance cases, one case 
flatly states that there is no fixed rule for determining the amount.’? Another 
failed to recite any evidence whatsoever or mention any standard but merely ex- 
pressed agreement with the decision of the lower court.’* In some instances, a 
complete lack of facts in the opinion may be supplemented by a meager statement 
to the effect that the majority of the court considers the sum awarded as liberal but 
not extravagant.* After reciting the facts of the case, some courts, in their opinions, 
merely let it be known: that the amount is “somewhat unfair” to the husband;” 
that it is sufficient that the order was susceptible of performance by the husband; 
that the award is not an “onerous burden” upon the father;’? or that the award is 
not “exorbitant.”"® Such opinions are not of much assistance in determining the 
legal standard, if any, used by the court in reaching a conclusion. More definite 
standards are set in those opinions that say the sum be fixed as may seem “equitable 
and just”;”® such sum as is deemed “just and reasonable”;®° to provide “adequately” 
for the children;** or, what “better meets the exigencies of the situation.”®? The 
overwhelming weight of authority is to the effect that the award must be an amount 
which is “reasonable” in view of all the circumstances.* 


™8 Sawyer v. Sawyer, 57 Cal. App. (2d) 582, 134 Pac. (2d) 868 (1943). 

8 Gaddis v. Gaddis, 239 Ala. 75, 194 So. 163 (1940). 

™ See Oliphant v. Oliphant, 177 Ark. 613, 7 S. W. (2d) 783, 789 (1928). 

™ See Kamasauskas v. Kamasauskas, 248 Mich. 663, 227 N. W. 538 (1929). 

76 See Townsend v. Townsend, 115 S. W. (2d) 769, 772 (Texas Civ. App., 1938). 

7 See Creasy v. Creasy’s Next Friend, 241 Ky. 403, 44 S. W. (2d) 271, 272 (1931). 

78 See Walden v. Walden, 250 Ky. 379, 63 S. W. (2d) 290, 291 (1933). 

7 See Schneider v. Schneider, 155 Miss. 621, 125 So. 91 (1929); Shaffer v. Shaffer, 181 N. W. 261, 
263 (Iowa, 1921). 8° See Haase v. Haase, 118 Neb. 94, 223 N. W. 649 (1929). 

® See Watland v. Watland, 206 Iowa 1191, 221 N. W. 819 (1928); Hayden v. Hayden, 215 Ky. 299, 
284 S. W. 1073, 1074 (1926). 

82 See Converse v. Converse, 225 Iowa 1359, 282 N. W. 368 (1938). 

88 See Jaffe v. Jaffe, 74 App. D. C. 391, 124 F. (2d) 233, 234 (1941); Krueger v. Krueger, 210 Minn. 
144, 297 N. W. 566, 567 (1941); Kunc v. Kunc, 186 Okla. 297, 97 Pac. (2d) 771 (1939); Collins v. 
Collins, 182 Okla. 246, 77 Pac. (2d) 74, 76 (1938); Gentry v. Gentry, 161 Va. 786, 172 S. E. 157 
(1934); Roach v. Roach, 213 Iowa 314, 237 N. W. 439, 442 (1931); Sawyer v. Sawyer, 224 Ky. 522, 
6 S. W. (2d) 679 (1928); Miller v. Miller, 224 Ky. 234, 5 S. W. (2d) 1041 (1928); Singleton v. 
Singleton, 217 Ky. 38, 288 S. W. 1029 (1926); Miles v. Miles, 203 Ky. 431, 262 S. W. 576, 578 (1924). 
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Tue ELemMents ConsIDERED IN APPLYING THE STANDARD 


The next problem is to attempt an analysis of the idea embodied in the word 
“reasonable.” It may be a subjective or objective test; or it may combine both 
factors. 

The principal elements considered by the courts in determining whether or not 
the award is in accordance with the legal standard are the father’s ability to pay* 
and the needs of the children. The amount must be in just proportion to the 
father’s ability to earn money; and the court is not to place a burden on the father 
which is beyond his ability to carry.*° The present needs of the child must be con- 
sidered,®* and a child is entitled to be maintained in such a fashion as the parents 
are able to maintain it,*’ or according to the needs of a child in that station of 
life.® The court should consider what is required to provide properly for the chil- 
dren® and the amount reasonably necessary for such support® with due regard to 
the proper nurture and education of such children® and the fact that they should 
have a decent home and decent support.” Full consideration is to be given to all the 
facts®® and circumstances” and the nature of the case.°° The character and situa- 
tion of the parties,®* including the mother’s financial condition and earning ability,*” 
will also receive attention. The paramount consideration is the welfare®* and best 
interests of the children.°® A lower court decree that completely overlooks the wel- 
fare of a child will not be sustained.’ 


EvipENTIARY Facts 


After having decided what elements should be considered by the courts, such as 
ability of the father, needs of the child and others, it is necessary to know what 


84 See Davenport v. Davenport, 205 Ark. 337, 168 S. W. (2d) 832, 833 (1943); Jackman v. Short, 
165 Ore. 626, 109 Pac. (2d) 860, 872 (1941) (an exhaustive case); Prindle v. Dearborn, 161 Misc. 
95, 291 N. Y. S. 295, 297 (N. Y. City Cts., 1936); Haase v. Haase, 118 Neb. 94, 223 N. W. 649 (1929). 

85 See Tressler v. Tressler, 118 W. Va. 251, 189 S. E. 820, 821 (1937). 

8° See Hartkemeier v. Hartkemeier, 248 Ky. 803, 59 S. W. (2d) 1014, 1016 (1933). 

87 See Prindle v. Dearborn, 161 Misc. 95, 291 N. Y. S. 295, 297 ff. (N. Y. City Cts., 1936). 

®® See Hayden v. Hayden, 215 Ky. 299, 284 S. W. 1073, 1074 (1926). 

8° See Creasy v. Creasy’s Next Friend, 241 Ky. 403, 44 S. W. (2d) 271, 272 (1931). 

°° See Dawson v. Dawson, 23 Tenn. App. 556, 135 S. W. (2d) 458 (1939); Schneider v. Schneider, 
155 Miss. 621, 125 So. 91, 93 (1929). 

®1 See Jackman v. Short, 165 Ore. 626, 109 Pac. (2d) 860, 872 (1941). 

®2 See Converse v. Converse, 225 Iowa 1359, 282 N. W. 368 (1938). 

®8 See Collins v. Collins, 182 Okla. 246, 77 Pac. (2d) 74, 76 (1938); Pradat v. Salathe, 186 La. 574, 
173 So. 110 (1937); Cummins v. Cummins, 7 Cal. App. (2d) 294, 46 Pac. (2d) 284, 289 (1935); 
Kamasauskas v. Kamasauskas, 248 Mich. 663, 227 N. W. 538 (1929); Hayden v. Hayden, 215 Ky. 299, 
284 S. W. 1073, 1074 (1926); Wooton v. Wooton, 283 Ky. 422, 141 S. W. (2d) 561, 563 (1940). 

** See Sawyer v. Sawyer, 57 Cal. App. (2d) 582, 134 Pac. (2d) 868 (1943); Jackman v. Short, 165 
Ore. 626, 109 Pac. (2d) 860, 872 (1941); Bush v. Bush, 245 Ky. 172, 53 S. W. (2d) 352 (1932); Lee 
v. Lee, 250 Mich. 670, 231 N. W. 68, 69 (1930); Hipple v. Hipple, 121 Kan. 495, 247 Pac. 650, 651 
(1926); Brand v. Huth, 154 La. 1054, 98 So. 664 (1923); Bear v. Bear, 241 S. W. 955 (Mo. App., 1922). 

®°5 See Schneider v. Schneider, 155 Miss. 621, 125 So. 91, 93 (1929). 

°° See Haase v. Haase, 118 Neb. 94, 223 N. W. 649 (1929). 

®°7 See Watland v. Watland, 206 Iowa 1191, 221 N. W. 819 (1928). 

®8 See Boggs v. Boggs, 138 Md. 422, 114 Atl. 474 (1921). 

°° See Watland v. Watland, 206 Iowa 1191, 221 N. W. 819 (1928). 
100 See Wooton v. Wooton, 283 Ky. 422, 141 S. W. (2d) 561 (1940). 
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specific evidential facts the courts are willing to evaluate in determining such ability, 
need or other pertinent element. A court cannot reach into thin air and, out of a 
vacuum, determine the father’s ability to provide support. It is advisable that the 
attorney involved should have a thorough knowledge of what things the courts 
previously have considered in reaching decisions on this point in order that he may 
be certain that, in his case, a complete picture is presented to the court. Therefore, 
from an analysis of a number of cases, this writer has noted the various facts and 
conditions which appeared in the opinions and which influenced the court in fixing 
the terms of the decree. These are listed below. 


A. As to the father’s ability to pay: 


1. In setting the amount of the award, the court will inquire as to the father’s 
present income™ and earning capacity.’ If the father receives a pension’ or 
has income from a trust fund,’®* in addition to his regular salary, there is a tendency 
to increase the award in due proportion. The fact that the father has, what is 
usually accepted as, a financially remunerative occupation’ will be considered, and 
this will tend to increase the amount awarded. 

2. If the father is able to do some work but refuses to accept remunerative em- 
ployment, the court may consider what he might obtain by due exertion, and 
increase the award for maintenance accordingly. 

3. The court will consider the father’s position and activities in the com- 
munity.” If the father has a profession, the court may accept evidence of the 
extent of his practice’®® and, although his cash income is low, at the present time, 
if he has a considerable clientele that fact will tend to increase the award. Likewise, 
if the father has a substantial business,’® there is a better chance of an increased 
award. On the other hand, if the father’s profession is of a precarious nature’! the 
court will take that fact into consideration and award a lesser sum. 

4. If the husband receives a regular monthly stipend from his mother in the 
form of a gift,""* or a yearly gratuity from his father,’!* there is a tendency to in- 
crease the amount awarded to the child. 


31 Practically all of the cases considered this item. 

292 See Sharp v. Sharp, 230 Ala. 539, 161 So. 709, 710 (1935); Miles v. Miles, 203 Ky. 431, 262 
S. W. 576, 578 (1924). 

208 See Brubacher v. Brubacher, 192 La. 219, 187 So. 555, 556 (1939). 

204 See Prindle v. Dearborn, 161 Misc. 95, 291 N. Y. S. 295, 297 ff. (N. Y. City Cts., 1936). 

105 See Hockensmith v. Hockensmith, 286 Ky. 448, 151 S. W. (2d) 37, 39 (1941); Brubacher v. 
Brubacher, 192 La. 219, 187 So. 555, 556 (1939); Bush v. Bush, 245 Ky. 172, 53 S. W. (2d) 352 
(1932); Lee v. Lee, 250 Mich. 670, 231 N. W. 68, 69 (1930); Szymanski v. Szymanski, 188 Iowa 931, 
176 N. W. 806 (1920). 

106 See Prindle v. Dearborn, 161 Misc. 95, 291 N. Y. S. 295 (N. Y. City Cts., 1936). 

207 See Newson v. Newson, 176 La. 699, 146 So. 473 (1933). 

108 See Walden v. Walden, 250 Ky. 379, 63 S. W. (2d) 290, 291 (1933). 

10° See Jaffe v. Jaffe, 124 F. (2d) 233, 234 (App. D. C., 1941). 

110 See Johnstone v. Johnstone, 130 Misc. 243, 223 N. Y. S. 744, 748 (Sup. Ct., 1927). 

111 See Prindle v. Dearborn, 161 Misc. 95, 291 N. Y. S. 295, 297 (N. Y. City Cts., 1936). 

122 See Commonwealth v. Wilmsen, 112 Pa. Super. 119, 170 Atl. 418 (1934) . 
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5. If the father is in ill health and unable to work,™* or has-an impediment,™* 
the amount will be decreased. 

6. The amount" and productiveness'’® of the property held by the husband 
will be taken into consideration by the court in determining his ability to pay. 
Some courts will make an exhaustive review of the father’s entire financial situation 
and assets,"** even to the extent of taking eleven hundred pages of testimony in 
referee hearings.1*® 

7. Even though the father has no apparent source of income, or only a modest 
one, if the husband’s father supplies him with sufficient money to allow him to live 
in luxury,"”® the award for maintenance will be increased. 

8. Also, there is a tendency to increase the amount awarded if the father is 
employed by a family corporation and owns considerable stock therein;?*° or if the 
father has turned all of his property over to a family holding company and, although 
earning only a moderate salary, he spends considerable sums each month.*4 

g. When the husband is not available for cross-examination as to his income,'* 
the court tends to be liberal in assuming that he is capable of supporting the child 
in a proper fashion. If available, his testimony as to what would be a fair amount 
will go far in setting a minimum amount.” 

‘10. The father’s former occupation or business’** and his previous income may 
be considered by the court when there is lack of clear evidence as to the father’s 
present income and ability to pay. The amount annually deposited in former years 
may be taken as some indication of the father’s true average yearly earnings.’*® 
His former earning capacity'*® may be important as an indication of whether the 
father’s earnings are increasing as the years go by, or that the former family stand- 
ard of living was beyond what the father actually could afford at that time. 

11. The court may consider the father’s age.’*” If he is middle-aged and in a 
mediocre financial position, the court will take into consideration the fact that he 
must save for a future time.” 


118 Ibid. 

414 See Prindle v. Dearborn, 161 Misc. 95, 291 N. Y. S. 295, 297 (N. Y. City Cts., 1936). 

125 See Hockensmith v. Hockensmith, 286 Ky. 448, 151 S. W. (2d) 37, 39 (1941); Pradat v. Salathe, 
186 La. 574, 173 So. 110 (1937); Bowers v. Bowers, 192 Wash. 676, 74 Pac. (2d) 229, 230 (1937); 
Steinmann v. Steinmann, 121 Conn. 498, 186 Atl. 501 (1936); Haase v. Haase, 118 Neb. 94, 223 N. W. 
649 (1929); Miller v. Miller, 224 Ky. 234, 5 S. W. (2d) 1041 (1928); Sawyer v. Sawyer, 224 Ky. 522, 
6 S. W. (2d) 679 (1928); Hipple v. Hipple, 121 Kan. 495, 247 Pac. 650, 651 (1926). 

116 See Miles v. Miles, 203 Ky. 431, 262 S. W. 576, 578 (1924). 

117 See Jackman v. Short, 165 Ore. 626, 109 Pac. (2d) 860, 872 (1941); Converse v. Converse, 225 
Iowa 1359, 282 N. W. 368 (1938). 

118 See Rosenwasser v. Rosenwasser, 117 Misc. 123, 190 N. Y. S. 774 (Sup. Ct., 1921). 

11° See Bear v. Bear, 241 S. W. 955 (Mo. App., 1922). = 

121 See Merritt v. Merritt, 106 Cal. App. 234, 289 Pac. 240 (1930). = Ibid. 

128 See Nerland v. Nerland, 173 Wash. 311, 23 Pac. (2d) 24, 25 (1933). 

124 See Cummins v. Cummins, 7 Cal. App. (2d) 294, 46 Pac. (2d) 284, 289 (1935). 

125 See Johnstone v. Johnstone, 130 Misc. 243, 223 N. Y. S. 744, 748 (Sup. Ct., 1927); Hipple v. 
Hipple, 121 Kan. 495, 247 Pac. 650, 651 (1926). 

126 See Commonwealth v. Wilmsen, 112 Pa. Super. 119, 170 Atl. 418 (1934). 
127 See Miller v. Miller, 224 Ky. 234, 5 S. W. (2d) 1041 (1928). 
128 See Johnstone v. Johnstone, 130 Misc. 243, 223 N. Y. S. 744, 748 (Sup. Ct., 1927). 
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12. The court recognizes the fact that the father requires a certain amount in 
order to maintain himself.’° In the father’s items of expense may be included lodge 
dues and the amount required to keep up his insurance.’*° Also, it may appear to the 
court that the father’s professional standing requires him to maintain a certain stand- 
ard of living in his personal establishment.’** A court may go so far as to take into 
consideration the fact that the father must pay the costs of the divorce action, in- 
cluding the amount of the wife’s attorney’s fee."*? Each item of legitimate expense 
that the father can bring to the attention of the court will tend to reduce the 
amount awarded for maintenance of the child. One appellate court, in increasing 
the lower court’s allowance, even made the observation that the father was econom- 
ical insofar as his living standards were concerned;'** although query whether this 
was anything more than make-weight. When there is a conflict between the father’s 
needs and the child’s requirements, there not being enough money to satisfy both, 
the court may consider the fact that it will be easier for the father to live on the 
remainder of his income than it will be for the wife and children to survive on the 
amount awarded.’** Under such circumstances, the father will not be successful 
in any attempt to secure a reduction in the amount awarded by the court. 

13. If the father is in debt, the court will give that fact due consideration, and 
there will be a tendency to award a smaller amount on account of it. However, 
the court will scrutinize the indebtedness as to nature’®® and amount’ in order 
to be certain that it is a bona fide obligation and not a clever subterfuge. The rate 
at which the father is able to discharge the debts will influence the court and, of 
course, if it appears to the court that the father will not be able to discharge them 
at a fair rate of speed, the court will tend to award a smaller amount for main- 
tenance of a child in order to assist the father.'*” 

14. The court will consider local conditions of business,’** and if there is diffi- 
culty in securing employment™®® or adverse business conditions,’*° the award is 
certain to be lower than would otherwise be the case. 

15. It has been said that the award should not make the father destitute so that 
the wife and children can live in luxury.** The award may impose a great burden 


129 See Sawyer v. Sawyer, 224 Ky. 522, 6 S. W. (2d) 679 (1928). 

180 Tid. 

181 See Johnstone v. Johnstone, 130 Misc. 243, 223 N. Y. Supp. 744, 748 (Sup. Ct., 1927). 

182 See Bush v. Bush, 245 Ky. 172, 53 S. W. (2d) 352 (1932). 

188 See Osten v. Osten, 286 Ky. 473, 151 S. W. (2d) 67, 68 (1941). 

184 See Roach v. Roach, 213 Iowa 314, 237 N. W. 439, 442 (1931). 

185 See Bear v. Bear, 241 S. W. 955 (Mo. App., 1922). 

186 See Jackman v. Short, 165 Ore. 626, 109 Pac. (2d) 860, 872 (1941); Krueger v. Krueger, 210 
Minn. 144, 297 N. W. 566, 567 (1941); Dawson v. Dawson, 23 Tenn. App. 556, 135 S. W. (2d) 458 
(1939); Bowers v. Bowers, 192 Wash. 676, 74 Pac. (2d) 229, 230 (1937); Bush v. Bush, 245 Ky. 172, 
53 S. W. (2d) 352 (1932); Sawyer v. Sawyer, 224 Ky. 522, 6 S. W. (2d) 679 (1928); Hipple v. Hipple, 
121 Kan. 495, 247 Pac. 650, 651 (1926). 

187 See Converse v. Converse, 225 Iowa 1359, 282 N. W. 368 (1938). 

188 See Walden v. Walden, 250 Ky. 379, 63 S. W. (2d) 290, 291 (1933). 

18° See Hartkemeier v. Hartkemeier, 248 Ky. 803, 59 S. W. (2d) 1014, 1016 (1933). 

140 See Jackman v. Short, 165 Ore. 626, 109 Pac. (2d) 860, 872 (1941). 

141 See Converse v. Converse, 225 Iowa 1359, 282 N. W. 368 (1938). 
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on the father and in such a case the appellate court will consider the fact that the 
father cannot possibly perform the obligation imposed by the lower court.'*? The 
existence of these circumstances will result in a reduced maintenance award. 
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16. The father may have previously transferred property to the mother for the 
support of the child.** Any showing to that effect will receive due consideration, 
and the amount of property given outright to the wife will reduce the amount of 
weekly allowance accordingly.’* 

17. The fact that no alimony is being paid to the wife by the husband will tend 
to increase the award for maintenance of the children because the husband is prob- 
ably in a better position to pay more for the children’s care.’** 

18. Evidence to the effect that the husband cared well for his children by a for- 
mer marriage and gave them a fair education is indicative of his general ability to 
pay and will influence the court in awarding a sum sufficient to guarantee that the 
child in question will receive similar advantages.’** 

19. If the marriage now being dissolved is a second marriage for the father, the 
fact that there are no dependent children by his first wife will result in a larger 
award than if he also had children by a prior marriage to support.'*7 

20. When the husband has remarried*** and has a child by the second marriage 
to support, the amount awarded for maintenance of the children of the first mar- 
riage will be less than otherwise would be the case.’*° However, if the husband’s 
mother materially assists him in supporting his second wife and child, the court 
will take that fact into consideration and the amount awarded will be increased 
accordingly.?° 

21. When there is doubt as to the father’s present ability to pay, the court may 
consider the amount spent by the father for living expenses during the last few 
years of married life.* The parties’ previous standard of living’®? or the amount 
sent to the wife as support for a five-year period previous to suit,** may aid the 
court in reaching a decision as to the father’s present ability to pay. 

22. “Circumstantial” evidence may be received such as the fact that the father 
and his second wife live well; that the second wife dresses lavishly; and that they 


143 See Bowers v. Bowers, 192 Wash. 676, 74 Pac. (2d) 229, 230 (1937). 

148 See Boggs v. Boggs, 138 Md. 422, 114 Atl. 474 (1921). 

144 See Kamasauskas v. Kamasauskas, 248 Mich. 663, 227 N. W. 538 (1929). 

145 See Bear v. Bear, 241 S. W. 955 (Mo. App., 1922). 

446 See Wooton v. Wooton, 283 Ky. 422, 141 S. W. (2d) 561 (1940). 

147 See Sharp v. Sharp, 230 Ala. 539, 161 So. 709, 710 (1935). 

448 See Commonwealth v. Wilmsen, 112 Pa. Super. 119, 170 Atl. 418 (1934); Bear v. Bear, 241 
S. W. 955 (Mo. App., 1922). 

*4° See Prindle v. Dearborn, 161 Misc. 95, 291 N. Y. S. 295, 297 (N. Y. City Cts., 1936). 

18° Ibid. 

151 See Johnstone v. Johnstone, 130 Misc. 243, 223 N. Y. S. 744, 748 (Sup. Ct. 1927); Bear v. 
Bear, 241 S. W. 955 (Mo. App., 1922). 
152 See York v. York, 138 Neb. 224, 292 N. W. 385, 386 (1940). 
158 See Nerland v. Nerland, 173 Wash. 311, 23 Pac. (2d) 24, 25 (1933). 











770 Law anp ConTEMPporRARY PRoBLEMS 


attend high-class theaters and, on occasions, take supper at one of the best hotels 
in the city.*™* 

23. The courts, in general, have set a “ceiling” on maintenance awards, in that 
a court will usually refuse to award more than a certain percentage of the father’s 
income to the child. Thus, if the amount awarded will take about one-quarter of 
the husband’s earnings,’® or if the amount of the allowance, together with alimony, 
represents nearly one-half of the father’s income,’ there is very little chance of 
having the award increased and there is a good chance that the original award will 
be decreased by the appellate court. 

To summarize: in determining the father’s ability to pay, the court will inquire 
first as to his income, capacity to earn, and the amount and productiveness of prop- 
erty that he owns. Income may consist not only of wages and salaries. It also 
includes pensions or regular gifts of money from other members of the family. 
Next, the court will consider the nature of his occupation and his position in the 
community as an indication of whether the present income shown is a true average 
or that it is likely to continue the same in the near future. If the evidence as to 
the father’s present income is confusing or contradictory, the court may inquire 
as to his previous income, savings and occupation because these may indicate his 
true income. In addition to these, evidence of what the father is spending at the 
present time will aid the court in reaching a decision. Any indication that the 
father is indulging in luxuries or spending considerable sums of money will encour- 
age the court to award a greater sum for maintenance of the children. On the other 
hand, the courts recognize that the father has certain necessary expenses, such as 
interest on indebtedness, insurance, cost of maintaining a second family if he has 
remarried, and, in certain cases, lodge dues or the expenses of maintaining a high 
standard of living in his present establishment. Each item of legitimate expense 
that the father can bring to the attention of the court will tend to decrease the 
amount awarded for maintenance of the children. When the father shows these 
items of expense, the mother may respond with evidence that the burden does not 
really fall on the father, but rather, that this burden has been assumed by some 
other member of the family. For example, the husband’s mother may have under- 
taken to furnish most of the support of the second wife and children. In any case, 
the amount awarded for maintenance of children is not likely to be in excess of 
approximately one-third of the father’s income. 


B. As to the needs of the children: 


1. The wife’s testimony as to what would be sufficient to provide for the needs 
of the children will carry great weight with the court, and will go far in setting the 


maximum amount of the award.!*" 

154 See Bear v. Bear, 241 S. W. 955 (Mo. App., 1922), approving the lower court’s allowance of 
$50 per month, against the father’s $50 a week salary. It is interesting to compare the Osten case, 
supra note 133, where the court mentioned the father’s economical habits to justify an increased allowance. 

155 See Lee v. Lee, 250 Mich. 670, 231 N. W. 68, 69 (1930). 

156 See Johnstone v. Johnstone, 130 Misc. 243, 223 N. Y. S. 744, 748 (Sup. Ct., 1927). 

157 See Dawson v. Dawson, 23 Tenn. App. 556, 135 S. W. (2d) 458 (1939). 
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2. The number and age of the children are also important factors.** The greater 
the number of children, the larger the award for support. If the children are of 
tender age the award is likely to be comparatively small.’*® However, if the children 
are near school age the court will allow an increase,’ and an even larger amount 
is likely to be provided if the children are of high school age.1* 

3. The children’s necessary requirements for shelter, food and clothing, books 
and supplies in order to attend school; seem to be the factors that determine the 
minimum amount to be awarded as maintenance.’ 

4. If the child in question is a girl, the court may give considerable weight to 
the fact that she is on the threshold of young ladyhood and that her necessary ex- 
penses in order to gain the best advantages in life increase at that time.*® 

5. Educational needs may include a college education if the child displays suffi- 
cient capacity."** The court will be favorably influenced if it appears that the child 
is willing to earn part of her own expenses. 

6. A court may not only consider the child’s present needs, but also what the 
child will soon require and decree accordingly.’® 

7. The high cost of living at the time of the decree will be considered as a factor 
and may result in an increased award.}® 

8. The father should pay for any necessary medical attention.** Therefore, if 
the child is in ill health,*® sickly,’ or requires medical care to an unusual extent,'”° 
an increased amount necessary to care for these expenses will be awarded. How- 
ever, if there is lack of evidence that any special expenses will be involved in caring 
for the child, the court may point to that fact when refusing to increase the 
award. 

g. If there is evidence to the effect that the wife is unable to support the child 
with the amount originally awarded, it is almost certain that the award will be 
increased.*”” 

10. Children are entitled to be maintained according to the parents’ station in 
life,**8 and, in this regard, one court considered that the divorced parties had been 


158 See Brand v. Huth, 154 La. 1054, 98 So. 664 (1923). 

15° See Converse v. Converse, 225 Iowa 1359, 282 N. W. 368 (1938). 

169 See Wooton v. Wooton, 283 Ky. 422, 141 S. W. (2d) 561 (1940). 

161 See Singleton v. Singleton, 219 Ky. 38, 288 S. W. 1029 (1926). 

162 See Davenport v. Davenport, 205 Ark. 337, 168 S. W. (2d) 832, 833 (1943). 

168 See Brubacher v. Brubacher, 192 La. 219, 187 So. 555, 556 (1939). 

164 See Jackman v. Short, 165 Ore. 626, 109 Pac. (2d) 860, 872 (1941). 

265 See Brand v. Huth, 154 La. 1054, 98 So. 664 (1923). 

168 See Riggins v. Riggins, 216 Ky. 281, 287 S. W. 715, 717 (1926) ; Black v. Black, 200 Iowa 1016, 
205 N. W. 970, 971 (1925); Bear v. Bear, 241 S. W. 955 (Mo. App., 1922). 

1°7 See Hockensmith v. Hockensmith, 286 Ky. 448, 151 S. W. (2d) 37, 39 (1941). 

368 See Miles v. Miles, 203 Ky. 431, 262 S. W. 576, 578 (1924). 

169 See Rosenwasser:v. Rosenwasser, 117 Misc. 123, 190 N. Y. S. 774 (Sup. Ct., 1921). 

179 See Dissette v. Dissette, 208 Ind. 567, 196 N. E. 684, 691 (1935); Nerland v. Nerland, 173 Wash. 
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living in a luxurious manner prior to divorce; that they maintained a private golf 
course, two automobiles with a chauffeur, had five servants, and stayed in expensive 
hotels for months at a time.’* After determining the child’s station in life, the 
court will make an award accordingly. However, if the amount originally awarded 
would elevate the children above the standard of living to which they were accus- 
tomed during the marriage, the amount will be reduced.’ 

To summarize: the minimum needs of the children will be set so as to include 
the amount necessary for food, clothing and book supplies in order to attend school. 
A lesser amount is likely to be awarded if the child is an infant, but the allowance 
is likely to be increased as the children approach school age, and the maximum 
amount granted when they are in high school. The figure determined upon is 
likely to be larger if it can be shown that the cost of living is high, that the child 
is in need of medical care, or that the child requires a college education in order 
to take’ full advantage of his talents. If the father seems to have plenty of money, 
the court will decree that children are entitled to be maintained in his station 
of life. There may even be an extensive investigation of the fashion in which 
the family lived before the divorce. This is likely to result in a larger award. 
However, if the father can show that there is no evidence of a need for unusual 
medical attention, or that the amount originally awarded elevates the child above 
the standard of living to which it was accustomed during the marriage, a lesser 
amount is likely to be provided. In any event, the maximum amount will usually 
be set by the wife’s testimony as to what would be sufficient to care for the needs 
of the children. 


C. As to the mother’s ability to help support the children: 


1. The court is careful to consider the amount of the mother’s income and earn- 
ings'”® together with the extent of her separate estate and the productivity of prop- 
erty held by her.’"* If the mother has a large independent income or sizeable 
separate estate, the amount to be paid by the father for the maintenance of children 
in her custody will be less than in other cases. On the other hand, the mother may 
be completely dependent on the father’’® and without other means of support;?” 
or it may appear that she has no income and, due to economic conditions, has not 
been able to procure a permanent position.’®° Evidence to this effect will result in 
an increased award. Even when the wife has an independent income, if it appears 
that she is dependent on her own labor for the maintenance and education of the 


174 See Merritt v. Merritt, 106 Cal. App. 234, 289 Pac. 240 (1930). 

175 See Johnstone v. Johnstone, 130 Misc. 243, 223 N. Y. S. 744, 748 (Sup. Ct., 1927). 

176 See Pradat v. Salathe, 186 La. 574, 173 So. 110 (1937); Hitzler v. Hitzler, 161 La. 825, 109 So. 
505 (1926). 

277 See Kamasauskas v. Kamasauskas, 248 Mich. 663, 227 N. W. 538 (1929); Sawyer v. Sawyer, 
224 Ky. 522, 6 S. W. (2d) 679 (1928). 

178 See Miles v. Miles, 203 Ky. 431, 262 S. W. 576, 578 (1924). 

178 See Jaffe v. Jaffe, 124 F. (2d) 233, 234 (App. D. C., 1941); Sharp v. Sharp, 230 Ala. 539, 161 
So. 709, 710 (1935). 

18° See Newson v. Newson, 176 La. 699, 146 So. 473 (1933). 
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child and that the original meager award places too much of a burden on her,’** 
the court will increase the amount of the award. Also, it may be that the mother 
works and supports herself in a profession and, during her absence, must have 
someone to care for the child.*? In such a situation, the court may consider the 
cost of having someone to care for the child and increase the award accordingly.’®** 
If the mother’s financial situation and ability were not shown in the record below, 
that fact may be considered by the court and is likely to result in affirmance of 
whatever sum was set by the lower court.** 

2. The mother’s age*®® and health will have a bearing on her ability to help 
support the children. If she is young and able-bodied, the court is likely to award 
a lesser sum for maintenance of the children on the theory that she is in a position 
to earn money and share the burden."®® However, if she is older or in poor health 
and unable to work, the amount awarded for maintenance of the children will be 
larger.18? 

3. If the wife and children are occupying a house owned by the father and are 
permitted to live there free of rent, the cash award for maintenance to be paid 
periodically will be reduced as the rental value will be considered as a partial dis- 
charge of the maintenance obligation.'** 

4. The amount awarded will be less if it is shown that the mother and child 
live with the mother’s parents’®® who own their own home and have an income 
sufficient to maintain them during the remainder of their lives. The courts say 
that this may enable the mother to get board at a lower cost than would be possible 
otherwise. 

To summarize: in determining the mother’s ability to help the father support 
the children, the facts that impress the court the most are the mother’s health and 
her ability to earn money without neglecting the children. In some instances, the 
mother may have a considerable separate estate and any showing to this effect will 
encourage the court to require her to shoulder part of the responsibility. The 
amount awarded is likely to be greater if it is shown that the mother is older, in 
ill health, unable to work, or that she cannot work without hiring someone to care 
for the children. On the other hand, the amount awarded for the maintenance of 
the children is likely to be less if it is shown that the wife and children are living 
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184 See Watland v. Watland, 206 Iowa 1191, 221 N. W. 819 (1928). 

185 See Miles v. Miles, 203 Ky. 431, 262 S. W. 576, 578 (1924). 

186 See Bush v. Bush, 245 Ky. 172, 53 S. W. (2d) 352 (1932). 

187 See Osten v. Osten, 286 Ky. 473, 151 S. W. (2d) 67, 68 (1941). 

188 See Jaffe v. Jaffe, 124 F. (2d) 233, 234 (App. D. C., 1941); Bowers v. Bowers, 192 Wash. 676, 
74 Pac. (2d) 229, 230 (1937); Walden v. Walden, 250 Ky. 379, 63 S. W. (2d) 290, 291 (1933); 
Miller v. Miller, 224 Ky. 234, 5 S. W. (2d) 1041 (1928); Rosenwasser v. Rosenwasser, 117 Misc. 123, 
190 N. Y. S. 774 (Sup. Ct., 1921). 

18° See Bush v. Bush, 245 Ky. 172, 53 S. W. (2d) 352 (1932); Bear v. Bear, 241 S. W. 955 (Mo. 
App., 1922). 
190 See Sawyer v. Sawyer, 224 Ky. 522, 6 S. W. (2d) 679 (1928). 
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in a house owned by the father or that they live with the mother’s parents. If the 
father has plenty of money, he is not likely to be able to impress the court much 
by any effort to show that the mother is able to help support the children. 


D. Miscellaneous items that appear in the opinions: 

1. When both parents possess equal ability in regard to property and income, 
the award for maintenance is likely to be such an amount as will equalize the bur- 
den between the parents.’ If the mother has remarried and the combined income 
of the mother and her second husband exceeds the father’s income, the court may 
take that fact into consideration in decreasing the award,'®? especially if the father 
is in financial distress. 

2. An agreement between the parents, although not binding on the court, may 
be considered in determining the amount to be awarded.’ If the terms of the 
agreement are reasonable as to amount, the court will usually incorporate them into 
its own decree. 

3. The amount may be left to the discretion of the defendant father, if there is a 
stipulation to that effect. However, this discretion must be exercised in a reason- 
able manner.’ 

4. Custody of the children may be divided between the parents in order to aid 
in solving the problem of maintenance.’®* This is likely to happen when there are 
a number of children and the father is not able to furnish adequate support to main- 
tain all of the children in a separate home with the mother. As a result, one or more 
of the children will live with the father and the others with the mother. 

5. As a general rule, it is always stated that the duty of support is not altered 
by an award of alimony to the wife."®* However, there is an indirect effect in that 
the amount awarded for maintenance of the children is likely to be larger if no 
alimony has been awarded to the wife. 

6. The needs of society and government as well as the need of the family are 
factors to be considered by the court, especially with regard to education of the 
children.*’ This factor was mentioned by a court in bolstering a decree which 
included a college education among the necessary requirements for the proper main- 
tenance of a child. 

7. In determining the manner in which a child should be supported, the court 
cannot consider extravagant expenditures in favor of the child by the mother and 
grandfather from their own estates.'®® 

8. The testimony of outsiders as to what would be proper is not entitled to 
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much weight and the court will take judicial notice of the fact that expenditures 
for the support and maintenance of children vary widely in different homes.’ 

g. When setting the amount, the courts remember that they are always open 
to the father if he can show facts justifying a reduction of the amount awarded.” 
This view sometimes results in a larger award because the father is at this time not 
in a position to emphasize his future inability to pay the sum awarded. 

10. The fact that the divorced husband has threatened to leave the country en- 
courages the court to order a lump sum award rather than provide for periodic 
payments." The court may require the wife to post security for the proper use 
of money and return of any sum not expended for the child’s support at its 
majority. 


Extent oF REVIEW BY THE APPELLATE CourT 


The primary duty of determining the amount rests on the trial court.2 It is 
a matter of judicial discretion* and, when affirming the lower court decree, the 
overwhelming weight of authority holds that the amount is within the sound” or 
reasonable discretion of the trial court?** which will not be disturbed unless it 
clearly appears that such discretion has been abused.2 A less positive view is to 
the effect that “a certain discretion” lies with the trial court.2° Usually, the trial 
court, in exercising its discretion, is permitted to consider all the facts and circum- 
stances; but in some instances the discretion is limited to conditions and financial 
ability existing at the time of the order.2” 

It is generally said that the appellate court is limited to the question of whether 
or not the trial court abused its discretion, and there is no settled rule which can be 
invoked.??® On the other hand, one appellate court says that it will consider and 
weigh the evidence for itself, but, unless the chancellor’s finding is against the 
weight of the evidence, or if the evidence does no more than raise a doubt as to the 
lower court’s finding, it will not be disturbed.*"* Thus, there is a trial de novo in the 
appellate court with the trial court being relegated to a position similar to that of 
a referee. Sometimes the court says merely that “this allowance we think reason- 
able, and have no disposition to disturb it,”*** or that the amount was not deemed 


19° See Dawson v. Dawson, 135 S. W. (2d) 458 (Tenn., 1939). 

200 See Cummins v. Cummins, 7 Cal. App. (2d) 294, 46 Pac. (2d) 284, 289 (1935); Szymanski v. 
Szymanski, 188 Iowa 931, 176 N. W. 806 (1920). 

201 See Steinmann v. Steinmann, 121 Conn. 498, 186 Atl. 501 (1936). 

203 Ibid. _ 8 See Krueger v. Krueger, 210 Minn. 144, 297 N. W. 566, 567 (1941). 

204 See Black v. Black, 200 Iowa 1016, 205 N. W. 970, 971 (1925). 

205 See Sawyer v. Sawyer, 57 Cal. App. (2d) 582, 134 Pac. (2d) 868 (1943); Steinmann v. Stein- 
mann, 121 Conn. 498, 186A, 501 (1936). 
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#12 See Creasy v. Creasy’s Next Friend, 241 Ky. 403, 44 S. W. (2d) 271 (1931). 
#12 See Sharp v. Sharp, 230 Ala. 539, 161 So. 709, 710 (1935). ‘ 
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unreasonable by the trial judge and “we concur in the conclusion reached by 
him.”?28 

Even a touch of the ironical is encountered, as when the appellate court will 
raise the $25 allowed by the Chancellor to $40 and at the same time state: “The 
Chancellor is no doubt fully aware that as to ... maintenance of the wife and child, 
he has full and complete control . . . in the exercise of his judicial discretion.”*!* 

The courts freely discuss and place great emphasis on the trial court’s wide dis- 
cretion whenever the appellate court decides to affirm the decree of the lower court; 
but there is a strange silence on this point in those opinions that reverse lower court 
decisions. In case after case lower court awards have been modified or reversed 
without even a hint in the opinions that the trial court is vested with any measure 
of discretion or that such discretion has been abused.”** Here, the appellate courts 
merely express dissatisfaction with the amount awarded and set a new sum. Of the 
cases examined by this writer, only one was reversed on the express grounds that 
there had been an abuse of discretion by the lower court.?* 


CoNCLUSION 


When it comes to determining what amount should be decreed for support, the 
courts are faced with problems of every description and, of necessity, must consider 
all the available facts. Where a small amount of bread and butter must feed many, 
the problem of what should be done is often equal to the famous Chinese puzzle?"® 
and legal niceties will receive less emphasis in an effort to find some sort of solution. 
On the other hand, if the father’s estate is considerable, the approach is more that 
of delicately determining the proper manner in which the luscious melon should 
be sliced, and the appellate court insures proper use of the legal measurements. 
After an analysis of some of the cases, this writer is convinced that in most main- 
tenance cases on appeal, whatever be the linguistic ritual, there is actually a trial 
de novo by the appellate court, with the record in the court below constituting the 
evidence. If the upper court is unable to think of a better solution, then the trial 
court’s action is affirmed with stress being placed on the lower court’s wide dis- 
cretion. On the other hand, if the appellate court is of the opinion that it can do 
a better job than the trial court did in fixing the terms of the decree, then the decree 
of the lower court will be modified accordingly, without any mention of the trial 
court’s discretion. 
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This writer is of the opinion that in every case relating to maintenance the provi- 
sions of the decree should be left to the sound discretion of the trial court after a 
consideration of all the facts and circumstances. The trial court is in close touch 
with the entire situation; its decision should be modified by the appellate court 
only when there is a clear abuse of that discretion. Strict adherence to such a policy 
would tend to discourage litigation on appeal where it is clear that there has been 
no abuse of discretion although another court might reasonably have made different 
provisions. The present practice, in effect, too often places the appellate court in 
the position of a second trial court without serving any other useful purpose. 

Many appeals result from the fact that the trial court is presented with a situation 
for which no satisfactory solution is possible. There just are not enough resources 
available adequately to care for the minimum needs of the children, hence the 
Chinese puzzle. As a result, the children are subjected to considerable deprivation 
after the parents are divorced. Often there is a need for supplementing the resources 
of divorced parents in order to provide a minimum standard of living for the chil- 
dren. Legal liability for support is of no practical assistance to the child if the 
parents do not have any income or property. The writer believes that little in the 
way of improving the situation can be done by mere judicial development of a 
“better” set of rules of common law or equity, or by simple legislation that merely 
reshapes a common-law. doctrine. One might venture the suggestion that, in view 
of the fact that such a situation is a possible hazard inherent in every marriage, 
there should be some form of compulsory insurance”*? for married couples in order 
to provide a fund with which to alleviate such distress. 


*17 Perhaps this is a matter for inclusion in a Social Security Act. 








OBSERVATIONS BY A “FRIEND OF THE COURT” 


Epwarp Pokorny* 


In Michigan, the Wayne County Circuit Court has jurisdiction over divorce 
matters.’ By statute in 1929” and Rule of Court® the office of “Friend of the Court” 
was created. The present article discusses problems of modification of custody. and 
maintenance orders in divorce cases from the standpoint of the Friend of the Court. 

First then as to the size of the problem. The population of Wayne County is 
approximately 2,000,000. Divorce applications average 4,000 a year. In many of 
these cases decrees for maintenance and custody are necessary. In about 20% of the 
cases in which decrees for maintenance are entered petitions are later filed for a 
modification due to a change in circumstances. In about 14% of the cases where 
custody orders are entered petitions are later filed for a modification due to a change 
in circumstances. 

It is obvious that there is need for the court before making a decision to obtain 
full and complete information regarding the changes in circumstances in each case. 
This is the reason for the creation of the office of the Friend of the Court. Under 
the methods in effect prior to 1929 the orthodox litigation. procedure was employed 
to place the facts before the judge. One party might cite the other for contempt 
or file a petition for a change of custody. Counsel for the parties would then pro- 
ceed to secure witnesses, affidavits and go through the somewhat ponderous process 
of preparing for the trial. On the day set for the hearing the court would be 
obliged to listen to evidence and to apply the various rules excluding legally non- 
relevant information. Counsel would examine, cross examine, make objections, 
take exceptions. After expenditure of necessarily considerable time a decree would 
be entered. Sometimes months would elapse. The present practice is useful if only 
because it permits greater expedition in disposing of these complicated matters. 

Saving time may be of advantage to the court and to the parties. Today the 
spouse who desires a modification of a maintenance or custody order files a praecipe 
and a petition. Within two or three weeks the matter is referred to the Friend of 
the Court. An investigator from the office of the Friend of the Court proceeds to 
gather data. 


*LL.B., 1905, Detroit College of Law. Member of the Michigan Bar. Friend of the Court for the 
Circuit Court for the County of Wayne, State of Michigan, since 1918. Attorney for the Legal Aid 
Bureau of the Detroit Bar Association, 1909-1919. Member of the Board of Directors. of the Children’s 
Aid Society. 

2 Micu. Comp. Laws (1929) §12734. ? Mico. Comp. Laws (1929) §12783. 

* For a more detailed description of the Friend of the Court see The Evolution of the Office of Friend 
of the Court (1935) Micnican Jupiciat Councit, FirtH Ann. Rep. 61 ff.; Pokorny, Practical Problems 
in the Enforcement of Alimony Decrees (1939) 6 Law anp Contemp. Pros. 274. 
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ProsieMs IN Facr GATHERING 


This process of fact gathering is not simple. Personal points of view must be 
dealt with. Examples of these human factors appear in the form of letters. 
One irate wife who is a stickler for observance of support orders wrote: 


“What a friend you are. The Court ordered my husband to pay me $15.00 a week on 
Mondays. You let him pay it on Fridays. I want it on Monday and if you don’t do 
something about it, I will take the law in niy own hands. So look out.” 


In another case, a husband who was in arrears sought modification of a support 
order for a minor child. The ex-wife, who lived in another city, indulged in con- 
siderable correspondence and in one of her letters complained: 


“I feel you could have paid me more than $560.00 if you were that way inclined. The 
thief goes on stealing year after year until he is convicted. The fool goes on year after 
year doing the same thing over again and again, never acquiring any wisdom. You 
have had five years experience in this matter. It saddens and discomforts me to liken you 
either to the thief or the fool. Remember that I married you because I loved you and 
nothing else really matters much.” 


The sources from which the investigator endeavors to obtain the data are: the 
divorced parents; the children; the persons in whose home the children are living; 
the neighbors. The type of information he collects bears a relation to the reasons 
for requesting a modification. The earning capacity of the husband, a vital fact, 
is determined very simply. The investigator sends to the husband’s employer a 
printed form requesting information as to the employee’s earnings, for a given 
period of time. A self-addressed stamped envelope is enclosed to facilitate a reply. 
Rarely is this information challenged by the employee. 

In one case a mother petitioned the court to modify the decree and to require 
the ex-husband to pay doctor’s bills because the child developed crossed eyes and 
needed medical treatment. The husband had become indifferent and refused to 
cooperate with the department in the investigation of the facts alleged in the peti- 
tion. The investigator obtained statements from the doctor as to treatment, the 
possibility of cure, the cost thereof. The mother’s inability to meet the expenses 
arose because of the insufficient allowance the father was paying for the support of 
the children. When the case came up for hearing the court reviewed the Friend of 
the Court’s report, making the following comment: 


“In no place does the father challenge the findings of the Friend of the Court as to the 
physical condition of the child or its need for medical services. That the controverted fact 
resolved itself as to the husband’s earnings. He states again in the petition that he is 
currently employed at approximately $26.00 per week, against which we have the report 
of the Friend of the Court of the man’s earnings showing an average of $52.09 per week.” 


The value to the court of facilities for verifying such facts is obvious. 

Another problem in fact gathering is presented where distance separates the 
parties. In Michigan cooperation among the Friends of the Court in the various 
counties is helpful in overcoming this obstacle. : 
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The Friend of the Court had been awarded custody of two minor children in a 
final decree. Thereafter, upon the request of the husband, one of the children was 
temporarily placed in his custody, to be returned at the opening of the school term. 
The husband refused to comply with this condition. The orthodox practice in the 
event of such a refusal would have been to bring the husband promptly before the 
judge who entered the decree. A different and more friendly approach was 
adopted. Another Friend of the Court in the county where the child and father 
were residing, about 100 miles from Detroit, was appealed to. This Friend of the 
Court supplied sufficient information to permit a contact with the father by long 
distance telephone. In conversation, we were able to explain to him the seriousness 
of defying the order of the court. He agreed to surrender the child to a deputy 
sheriff attached to this office, who, with the ex-wife, went to the home of the ex- 
husband and took possession of the child and delivered him to his mother, to be 
returned to his home and immediately placed in a very fine boarding school. It was 
obvious that the father’s reluctance to surrender the custody was based on his attach- 
ment and affection. It was a real sacrifice for him to part with his child. 

There is still another significant factor in handling modification requests. Occa- 
sionally immediate action must be taken if the welfare of the children is to be 
considered. 

In one case the child was a nine-year-old. The parents had been divorced. The 
father had remarried. Custody of the child was awarded to the mother, whose 
morals became so bad that the child had lived temporarily in foster boarding homes. 
He had developed behavior problems. For the preceding two years the child had 
been placed with his paternal grandparents. The grandmother became ill and was 
unable to continue to look after him. She notified the Friend of the Court imme- 
diately to remove the child from her home. Here was an emergency with which 
the orthodox machinery of the law was not prepared to cope. The mother was 
contacted and she refused to take any action. The child’s father was in military 
service. A telegram to the Army chaplain produced an immediate response. The 
father would accept the child in his home. An officer arranged with the Travelers’ 
Aid Society to supervise the child’s traveling to a distant point. In due course of 
time, the decree will be modified to meet the changed circumstances. Such are the 
problems which occupy the time of the fact investigator. 

Eventually the facts are gathered and a report is prepared. This report is ex- 
amined by a supervisor who may approve or require that further study be made. 
When the report is complete, recommendations are appended, and notices are sent 
to the attorneys stating the substance of these recommendations and setting the date 
for the hearing. On the day, the parties appear before the judge. He reads the 
report, listens to the remarks of counsel if there are any objections, and decides 
the issues. He may adopt the recommendations, reverse or amend them. Under 
this procedure not over half an hour of the court’s time is consumed disposing of 
the point in controversy, where formerly hours might be involved. 
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We have been accustomed to hear criticisms of the administration of justice in 
this country to the effect that it is slow, expensive and cumbersome. The Friend of 
the Court in this class of case is one answer to all three of these objections. He 
saves time for court, child, parent. He is available for poor people as well as others. 
He can protect the interests of the child in cases where the parents or others are 
indifferent and do not care to raise issues for judicial determination. The child 
may not be able to set in motion the machinery of the law to obtain relief. The 
Friend of the Court performs this service for him. But there is a further advan- 
tage. The quality of the judicial process in deciding the issues is improved because 
of a more adequate means of sifting the considerations which prompt one of the 
ex-spouses to ask for a modification of the decree. The present article provides the 
reader with a series of illustrations of this process; cases in which the motives of the 
parties were made clearer to the court. 


Factors AFFectING MopIFIcATION 


The judge who decides applications for modifications of decrees relating to 
children of divorced parents has a difficult task. His discretion is neither rigidly 
limited by rule of law nor completely unfettered. Rather it is exercised in the light 
of the surrounding circumstances with certain objectives in mind. The modifica- 
tion should be fair to the ex-husband, to the ex-wife, to the children. The process 
of balancing and evaluation requires much background material to explain the 
legally relevant facts. 

Fairness to the ex-wife is a factor which has influenced judges from the time of 
the Code of Hammurabi and perhaps before.* “There is no rigid rule of division 
of property and the security of a living for the wife should be a major consider- 
ation... . The division must be equitable.”® Where the case is contested by the 
husband, he may be in a position to prove indiscretions on the part of his wife. He 
may use or threaten to use this information as a club over her head. She is con- 
fronted with the horrifying thought that she might be deprived of the custody of 
her children, should she fail to accept a proposed settlement offered by her husband. 
Sometimes she agrees to the entry of a decree awarding her the custody of the 
children and ordering. the father to pay an inadequate sum for their support. Then 
it may develop that the wife made a very bad bargain and deeply regrets it. She 


“Cope or Hammurast (Harper’s Trans. 1904): §137. “If a man set his face to put away a con- 
cubine who has borne him children or a wife who has presented him with children, he shall return 
to that woman her dowry and shall give to her the income of field, garden and goods and she shall 
bring up her children; from: the time her children are grown up, from whatever is given to her children 
they shall give to her a portion corresponding to that of a son and the man of her choice may marry 
her.” 

§145. “If a man take a wife and she do not present him with children and he set his face to take 
a concubine, that man may take a concubine and bring her into his house. That concubine shall not 
rank with his wife.” 

§148. “If a man take a wife and she become afflicted with disease, and if he set his face to take 
another, he may. His wife, who is afflicted with disease, he shall not put away. She shall remain 
in the house which he has built and he shall maintain her as long as she lives.” 

5 Brown v. Brown, 297 Mich. 24, 296 N. W. 867, 868 (1941). 
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may have married the man with whom she committed indiscretions. He may be 
reluctant to support somebody else’s children. In the interest of maintaining har- 
mony in the home, the wife will seek advice of a lawyer, who will advise her to 
file a petition to modify the decree. Notwithstanding the former agreement of the 
parties, should the father of the children have capacity to contribute a larger sum, 
the court invariably orders the father to do so. The court is concerned with 
. adequate support for the children, either by supplemental contributions by the step- 
father or a reconsideration on petition for modification. 

But the desires of the mother to have the child are not the only factor which 
deserves consideration. At the time of the entry of one decree, the husband, wife 
and three-year-old girl were living in the same home. The husband was the plain- 
tiff in the suit and charged his wife with extreme cruelty and the use of vile and 
obscene language in the presence of the husband and the child. He claimed that 
she remained away from home until 3:00 or 4:00 in the morning, after having 
made the rounds of the beer gardens. Apparently the wife, age twenty-eight, was 
content to live that kind of a life. She was even willing to sacrifice the compan- 
ionship and opportunity of supervising the upbringing of her daughter. She worked 
in a war factory and enjoyed a good defense worker’s wage, which exceeded the 
husband’s contribution towards support when they were living together. She lacked 
sufficient willpower to make use of her opportunities in the saving of money and 
building for the future. She enjoyed the thrill of spending money and meeting 
other people. Very soon after the entry of the decree, which awarded custody of 
the child to husband, the mother’s instinct asserted itself and she yearned for asso- 
ciation with her daughter and for the responsibilities of motherhood. The mother’s 
motive, undoubtedly, was sincere and she hoped to convince the court that it would 
be for the best interest of the child if she continued her employment as a defense 
worker and during her hours of employment, either on the day or night shift, a 
woman living in the neighborhood would look after the child. Obviously, it was 
extremely difficult to convince the mother that her plan was not for the best interest 
of the child and that she should continue to forego her daughter’s company until 
she could work out a more suitable plan for her upbringing. 

Another factor, fairness to the ex-husband, requires that a loss of earning power 
be taken into consideration. 

A Decree of Divorce incorporated the substance of property settlement agree- 
ment between the parties. This provided for the payment of a certain sum of money 
per week for the support of the wife and two children. Both parties remarried. 
The ex-husband’s wage income dropped from $125.00 to $100.00 per week. His 
present wife was about to become a mother. The ex-wife employed her mother 
to look after the children while she worked in a war factory, earning $67.00 per 
week. The ex-husband filed motion to reduce allowance. He believed that the 
ex-wife’s employment and the legal requirement upon her new husband to support 

© West v. West, 241 Mich. 679, 217 N. W. 924 (1928). 
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her, created two reasonable and logical grounds to justify granting him relief. The 
ex-wife opposed the reduction solely on the ground that the cost of living has in- 
creased to such an extent that the original order should not be reduced. 

Again, normal affection of the father for his child is a factor which may not be 
ignored. In still another case, custody of the minor child, then of the age of one 
year, was granted to the mother with the privilege of temporary custody one after- 
noon a week after the child had reached the age of two years. The father was 
ordered to pay $6.00 per week. Both parties remarried. The child is now eight 
years of age. The father charged that the mother had changed the name of the 
child to that of her present husband. This is his objection to compliance with the 
existing decree. He has no children by his present wife. He feels paternal urgings 
to associate with his own flesh and blood. He assumes that as a father he is 
possessed of several inherent rights that are bestowed by nature and cannot be 
denied him. He petitioned the court for a modification of the decree and that he 
be granted temporary custody of the child during three summer months. There 
never was any objection on his part towards the amount of money that he was 
paying towards the support of the child. The court granted his request to the 
extent of the child’s retention of the father’s name. 


ExerclsINGc JupiciaL DiscreTIoN 


A good example of the exercise of discretion by the court in a modification case 
is contained in the following latest pronouncement of the Michigan Supreme 
Court:? 


“In February, 1927, the plaintiff [wife] obtained an uncontested decree of divorce from 
defendant and was given the care and custody of their minor son, Jack.... The decree 
granted her alimony of $10.00 a week for the care and maintenance of said child until 
he attained the age of 16 years... . Five days after obtaining her divorce, the [wife] 
remarried and four children were born of such venture. The son Jack went through 
school and was graduated from high school under the surname of his stepfather. . . . 


“On the plaintiff’s petition an order for defendant’s attachment for non-payment of ali- 
mony was entered Jan. 6, 1928 and on Jan. 23, 1928, he filed a petition to modify the 
decree by cancelling past-due and future alimony. ... [Nothing came of both proceed- 
ings. The case lay dormant for a period of fourteen years when the wife filed a new 
petition for an order to show cause why the husband should not be held in contempt 
for non-payment. Five days later, he filed a petition to modify the decree by cancelling 
all accumulated unpaid alimony. Both proceedings were brought together for hearing. 
The court denied the husband’s petition to cancel the alimony and directed court’s officer 
to institute contempt proceedings. Appeal was taken to the Supreme Court. Writer.] 


“It was shown that defendant had paid only $25.00 in 1927 and $50.00 in 1941, and that 
a balance of about $5,775.00 remained due and unpaid under the decree at the time the 
son, Jack, became 16 in 1938. The testimony of the plaintiff and defendant as to why 
the alimony was not paid is in direct conflict. Defendant claimed that after the decree 
of divorce was entered in 1927, he was not permitted to visit or talk with his son, and 
™ Chipman v. Chipman, 308 Mich. 578, 14 N. W. (2d) 502, 503, 504, 505 (1944). 
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that plaintiff agreed orally that if he would not visit the son, she would not collect the 
alimony. Plaintiff denied making such agreement and claimed that she had used her 
best efforts to make collection. The record shows that defendant remarried in 1931; 
that, except for about two years spent in Maine and a few months at Croswell, Michigan, 
he had resided continuously in the City of Detroit; that he was unemployed for about 
two years during the depression; that he was earning $38 to $40 a week; that he had no 
property except about $100.00 in Government bonds. Prior to his becoming 16 in 1938, 
the son, Jack, had been supported by plaintiff and her second husband . . . whose surname 


~ he had assumed. 


“The principal question before the trial court and before us on this review is whether 
or not there was such a change in the circumstances and conditions of the parties as to 
justify modification of the divorce decree as regards alimony. Baxter v. Baxter, 296 
Mich. 567, 296 N. W. 681. While recognizing the general rule that the amendment of 
a divorce decree is discretionary with the trial court, nevertheless, we are convinced that 
had we been sitting as the trial court in the present case, we would have reached a dif- 
ferent conclusion. The rights of the son are not involved, as the alimony allowance 
terminated when he became 16, and apparently he is now self-supporting. Through the 
present contempt proceedings plaintiff is endeavoring to collect unpaid alimony to reim- 
burse herself for moneys which she and her second husband expended for the support 
and maintenance of the son. Defendant promptly answered such proceedings by filing 
petition to amend the decree by cancelling the unpaid alimony. 


“Plaintiff had no absolute right to the accumulated alimony, as the amount thereof could 
be changed from time to time and reduced in the discretion of the court... . 


“We note that the procedure in the Loomis case,'*] where the plaintiff filed petition for 
attachment for non-payment of alimony and defendant answered with a motion to amend 
the divorce decree, was substantially the same as that in the present case, where plaintiff 
began contempt proceedings and defendant countered with a petition to amend the decree. 


“Plaintiff certainly was dilatory in her efforts to collect the alimony from year to year. 
Her failure for a period of nearly 15 years to use reasonable efforts to obtain payment 
through the means provided by law, lends credence to the defendant’s claim that she 
agreed not to collect it if he would agree not to visit the child. Apparently she elected 
to support the child herself rather than to compel defendant to contribute the decreed 
alimony for his support. We do not overlook the fact that she remarried within five 
days after divorcing defendant, but the four children resulting from such second marriage 
cannot operate to impose any additional obligations on defendant. Her claim for ali- 
mony long past due, which she failed to use reasonable efforts to collect, is in large part a 
stale claim... . 


“In view of the defendant’s present financial condition and the facts and circumstances 
shown by the record, it certainly would be inequitable and purposeless to saddle him with 
a debt of $5,775 for the reimbursement of plaintiff, which debt he apparently would 
never be able to pay. We are impressed with the recommendation of the Friend of the 
Court that, upon defendant’s paying the plaintiff $300, the balance of the accumulated 
alimony be cancelled. The record clearly indicates such a change in the circumstances 
and condition of the parties as to justify the amendment of the decree by cancelling all 
unpaid alimony except the sum of $300 and the $20 per month allowance pending this 
appeal. Such amounts are all that defendant, in his present financial condition, can rea- 
sonably be expected to pay. 
® Loomis v. Loomis, 273 Mich. 7, 262 N. W. 331 (1935). 
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“We conclude that, upon defendant’s paying to the Friend of the Court for plaintiff's 
benefit, the $20 per month, pending this appeal, as provided by the trial court’s order of 
February 4, 1943, and paying the further sum of $300 in monthly installments of $20 
each, the balance of the accrued and unpaid alimony shall be cancelled. 


“The order of the trial court entered January 11, 1943, is vacated and set aside and a 
decree may be entered in this court in accordance with this opinion. Such decree shall 
remand the case to the trial court for such. further proceedings as may be necessary. In 
view of the financial condition of the parties no costs are allowed.” 


Tue CHANGE IN CIRCUMSTANCES 


The problem of whether there has been a sufficient change in circumstances to 
justify the court in modifying the original decree is frequently encountered by the 
Friend of the Court, an illustration of which is offered by the following case. The 
parties were married in 1930. A daughter was born in 1933. The husband obtained 
an uncontested decree of divorce in 1938. The wife was awarded custody of the 
minor child until she arrived at the age of 17 years. The husband was given the 
privilege of visiting the child once each week. He was ordered to pay $8.00 per 
week for the support of the child. Soon after the original decree was entered, the 
husband filed a petition to extend the time of his visits and his temporary custody 
privilege, which was a period of four hours during the day. Both parties remarried 
within a year after decree was entered. On the first petition, no judicial action was 
taken. Later, a second petition was filed by the husband, seeking custody of the 
child for a period of two months during the summer vacation and for relief from 
payment of allowance during such period. It appears that the motivating cause 
was the fact that the husband lived a distance of fifteen miles from the former 
wife’s home and, because of the restricted hours of possession, limited the child’s 
presence in his home to about one hour, and when he visited the child at the 
mother’s home, he was compelled to do so in the child’s bedroom and further that 
the wife attempted to obtain his consent to the adoption of the child by the mother’s 
present husband. The Friend of the Court’s report indicated that there was con- 
siderable bitterness between the parties regarding visitation and possession of the 
child and expressed the view, as result of its study, that “it would be extremely 
difficult to make any order of visitation that would be agreeable to the parties of 
the suit.” From an amended order enlarging the temporary custody privilege from 
Friday evening until Sunday evening of each week and for one month during the 
summer, appeal was taken. On ‘appeal, the court stated:® 


“Our first consideration is for the welfare of this minor child. The desires, claims, and 
affections of the parents must yield to the course that is best for the welfare, happiness, 
and future of the child. We have repeatedly recognized the rule that children of divorced 
parents are, in a sense, wards of the court and their welfare must be guarded [citing cases]. 
The original decree was obtained by plaintiff in an uncontested suit. We, therefore, 


® Sims v. Sims, 298 Mich. 491, 496, 2909 N. W. 158, 159 (1941). 
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assume such decree, when entered, was, so far as the possession and visitation of the 
child is concerned, proper and satisfactory to both the court and plaintiff. 


“The only question before us is whether there has been any change of circumstances or 
new facts arising since the original decree was entered which warrant the modification 
granted . . . petitions of the parties and report of the Friend of the Court do not show 
any material new facts or change of circumstances. . . . 


“Furthermore, the child is a little girl of tender and impressionable age and is now appar- 
ently well cared for by her mother in a good home environment. She should remain 
with her mother, with only limited possession and visitation privileges by the father as 
provided in the original decree. Any change at this time in the original decree, as regards 
possession and visitation of the child by the plaintiff, will only accentuate the bitterness 
and strained relations between the parties and may result detrimentally to the child. It 
is difficult to reconcile plaintiff’s alleged interest in the welfare of his child with his fail- 
ure to make the required weekly payments for her support, at a time when his income 
was amply sufficient. 


“As the record shows no new facts and no material change of circumstances arising since 
the original decree was entered which justify the modification as regards plaintiff's right 
of possession and visitation of the child, the amended decree should be vacated. . . .” 


RELATIVES OF THE CHILD BECOME INTERESTED PARTIES 


It is not unusual for relatives of children to become interested in their welfare 
when their home life has been disturbed by separation and divorce of the parents. 
One case involved the custody of a boy nine years of age. The parents were divorced 
in 1938 and the boy was awarded to the maternal grandparents. The father was 
ordered to pay one-half of the supporting cost. The wife remarried four months 
after entry of decree. Ten months after decree she filed petition to modify decree 
so as to award her custody of the child. From a denial of modification, petitioner 
appeals. This disposition, upon appeal, as well as the Friend of the Court’s report 
(in part) appears from the following opinion :’° 


“This report of the Friend of the Court, pertains to the petition of Harriet Smith to 
gain custody of her son Thomas Ritter, age 9 years, who now is and always has been in 
the care and custody of the maternal grandparents of said child. The mother of the 
child . . . now seeks custody of her child. 


“Tt appears that the parents of the child are divorced, and that now the mother of the 
child having recently remarried . . . and having a home of her own wants to gain cus- 
tody of her child and that the grandparents oppose such change of custody except upon 
order of the court. 


“From the report of Catherine McCuaig, county juvenile court officer of Emmett County, 

which report is hereto attached, and from the testimony taken in open court, it appears 

that the child since birth, by the consent of the mother of the child, and court approval, 

has been in the immediate care and custody of said maternal grandparents. The home 

life of the child now is and always has been ideal; ample home grounds in which the 

child can play, home surroundings and environment good; religious training not neg- 
2° Smith v. Ritter, 292 Mich. 26, 289 N. W. 316 (1939). 
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lected; schooling and educational advantages all that could be desired ‘or expected. It is 
the child’s natural home. He has never known any other home, and the mother makes 
no objection as to the proper bringing up that the child enjoys and has always had. 
There is the best of kindly feeling between the mother of the child and her parents, who 
have always had the custody of the child.’ 

“Plaintiff appeals and contends that under the provisions of 3 Comp. Laws 1929, §12852, 
she is entitled to the care and custody of the minor child of the parties. 

“We are of the opinion that the result to be attained in the instant case is controlled by 
the principles enunciated in Weiss v. Weiss, 174 Mich. 431, 140 N. W. 587, 588, where 
we said: 

“Tt can be said of the foregoing section, taken as a whole, that it was intended as a 
general guide for the courts when in doubt as to which of the parents is the more fit, or 
when neither is shown to be unfit. It has been construed as meaning that prima facie 
the mother is best entitled to the custody of very young children, favoring her that re- 
spect, and as meaning there should be preponderating reasons in favor of the father 
before it is otherwise provided. .. . 

“‘The statute in question has never been construed as qualifying or restricting the in- 
herent, broad, discretionary powers of a court of chancery to adjudicate as to the custody 
and control of children whose interests are before it, according to the varying elements 
for consideration arising in each case, and to make such disposition of each child as its 
best interests appear to demand. 

“The fact that the parents are equally good, or equally bad, or even that one in some 
respects may be better than the other, is not necessarily the final test. Other considera- 
tions bearing on the welfare of the child may turn the scale. 

“‘While the wishes and affections of the parents for the child are not to be ignored, they 
are a secondary consideration. The primary consideration is the welfare and happiness 
of the child, from the standpoint of education, moral and religious training, good influ- 
ences, care, kind treatment, pleasant environments, and future prospects.’ ” 


Oruer SIGNIFICANT Factors 


Difficulty is encountered in determining the weight to be given to certain addi- 
tional factors. Children of divorced parents always have been and always will be 
the sufferers when, after decree of divorce is granted, the parents move to different 
cities. There are few questions more troublesome than when this happens. 

At the time of the hearing of the proofs in the divorce suit, it may not be known 
that, at some distant day, economic and social conditions may demand a change of 
residence. The power of the court to modify custody provisions is not always the 
solution to such troublesome problems. 

As pointed out in one recorded case, the parties had made a property settlement, 
confirmed by the court and incorporated in the decree. The wife was given cus- 
tody until the child attained the age of 16 years. The husband was given the 
right to have the child visit him one day each week and a portion of the summer 
vacation, when it does not interfere with the child’s education. When the original 
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decree was entered, both parties lived in the same city. Later the parents moved to 
different cities, in the same state, approximately 200 miles apart. The wife was 
charged with persistently refusing to allow the child to visit the father, in accord- 
ance with the terms of the decree. An Order to Show Cause was issued charging 
her with contempt. She replied by filing a petition to modify the decree by elimi- 
nating her husband’s custody privilege from the decree. This action on the part of 
the wife is indicative of an anti-social complex that, right or wrong, she is going to 
have her own way when it comes to routine and upbringing of her child. 

The court made an unsuccessful effort to bring the parties to an agreement. 
An order was entered modifying the provisions as to custody, which granted to the 
husband the right to have his child at least four days during a certain month and 
four days each alternating month thereafter and for a period of two weeks during 
the summer period. The wife appealed. The court said:™ 


“When a divorce is granted, the court ‘may determine with which of the parents the 
children, or any of them, shall remain.’ 3 Comp. Laws 1915, §11407. The provision in 
Section 11484 that prima facie the mother is entitled to the care and custody of all chil- 
dren under 12 years of age has been treated as expressive of the legislative intent in such 
cases.... While the welfare of the child must always be considered, ‘access to the child 
by the parent denied custody is an important right.’ Kane v. Kane, 241 Mich. 96, 99, 
216 N. W. 437, 438. 


“There are few more troublesome questions than that here presented. Trial judges differ 
much in their views regarding such a provision. Some are inclined to think that it is 
for the best interest of the child that the parent deprived of its custody should not there- 
after see it, while others are strongly of the opinion that, if possible, it should grow to 
manhood or womanhood with retained affection for the parent in whose custody it has 
not been placed. 

“There are perhaps no two of the members of this court who, had they been sitting as 
trial judges in this case, would have embodied a like provision in this decree. Mr. Justice 
Clark said in Gilbert v. Gilbert, 242 Mich. 178, 180, 218 N. W. 654, 655: “The circuit 
judge had the advantage, most important in a controversy of this sort, of personal ob- 
servation of the parties.’ 


“We are unwilling at this time to substitute our judgment for his, particularly in view 
of the fact that if it is at any time made to appear to him that the above provision is not 
for the best interests of the child, when considering the rights of the parents, a new decree 
may be made by him.” . 


CoNcLusIoN 
Generalization about “what is the law” from such widely differing fact situa- 
tions is difficult. One may as well recognize the futility of statements of law that 
appear to simplify the solution of a particular case by declaring, for example, that 
the mother, if a suitable and proper person, is invariably entitled to the custody of 
her child; such a generality, and innumerable others couched in terms of specific 
factors, is not supported by the decisions. Perhaps all that one can say is that each 


12 Smith v. Smith, 252 Mich. 543, 233 N. W. 409, 410 (1930). 
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case is viewed on its own merits and decided conscientiously and fairly in the light 
of the facts and the weight given to the various factors. This task of decision is 
rendered less complicated by the Friend of the Court who is in a position to gather 
information, evaluate it and save time. The modern trend toward aids of this sort 
for the judicial process is practical, There seems no good reason why the problems 
of the children of divorced parents should be made greater by attempting to solve 
them only through orthodox legal machinery which is not particularly adapted to 
them. The Friend of the Court justifies its existence by an unobtrusive but cease- 
less vigilance with respect to innumerable details any one of which, in a given case, 
may become the turning point. 








DIVORCED SERVICEMEN’S CHILDREN 
AND WAR CONDITIONS 


Jay L. Benepicr* 


Observations over a long period prior to the present war warrant the conclusion 
that in the absence of war conditions the problems pertaining to divorced service- 
men’s children do not differ materially from the problems of children of other 
divorced parents. The number of such cases is quite small due to the limited size 
of peace-time military and naval establishments and to marriage not being encour- 
aged among the enlisted personnel. The custody of the children is generally with 
the mother or with some relative of the father, rarely with the father. The decreed 
payments for support are necessarily small in conformity with the low rates of peace- 
time service pay. The accomplishment of the payments decreed is relatively certain 
due to the father being in service. Aside from these minor factors the children fare 
the same and suffer the same handicaps as do the general run of children of divorced 
parents. It is necessary to direct our attention to war conditions if we are to find 
problems of greater significance pertaining to an appreciable number of children of 
divorced servicemen. 

War DisrursaNce oF Famity LiFe 


An appreciation of the general pattern of social and family conditions in which 
problems arise is important to their consideration. The family conditions brought 
about by the war are quite varied but do not form any outstanding pattern bearing 
upon the problems of children of divorced servicemen. Superficially it sometimes 
appears that due to the war we have a pronounced disturbance of the very roots of 
family life. However, it would be going too far to accept fully the frequently ex- 
pressed view that war destroys or seriously weakens the warp and woof of the social 
fabric of the nation. There are of necessity many family separations and dislocations 
incident to military and naval service and the economic changes that take place in 
support of the war effort. These separations and dislocations multiply and com- 
plicate the problems of family relationship, and of welfare and support of the families 
of servicemen. They also cause a wide range of legal and social aspects of the 
problems and their solutions. There is some tendency to transfer to the national 
government, in whole or in part, family financial support of a man called into 
service and, as a corollary, there is some lessening of the man’s sense of responsibility. 
There is some loosening and some destruction of family ties, especially those that 


*B.S., U. S. Military Academy, 1904. Major General, U. S. Army. President, War Department 
Dependency Board. The views expressed herein are the personal views of the writer and are not to be 
regarded as those of the War Department. 
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never were very firm. There is some slipping in moral standards—attention being 
drawn to flagrant cases of marital discord, or worse. There has been considerable 

_ increase in the desire for divorce (but not in its accomplishment) in order to escape 
compulsory pay deductions for the support of wives that servicemen object to sup- 
porting. Only infrequently do their objections extend to supporting children by an 
estranged wife, in fact they frequently endeavor to get the children away from the 
wife and into what they consider a better environment. However, all of the more 
serious manifestations of social disorder are more conspicuous than numerous; the 
most that can be said of them is that they indicate tendencies. A broad view does 
not disclose that due to war there has been a serious breakdown in family relations, 
in appreciation of family responsibilities, or in moral standards. In fact we have 
constant indications that separations incident to the service of the nation, and other 
circumstances of war, have in the long run considerable effect in strengthening 
family ties and the threads of the social fabric. 

Such consideration as is herein given to social and family problems pertaining to 
servicemen is not predicated upon any assumption that they arise through deleterious 
abnormalities in the social order or through any general deterioration of standards 
or conduct brought about by war. On the other hand it is recognized that social 
problems are influenced by physical separations and dislocations, by measures of 
government support for families of servicemen, and by certain human weaknesses 
always with us that find greater freedom of expression under war conditions. Also, 
those problems arising through the marital relationship or its impairment are 
affected by the number, haste and purposes of war-time marriages. 


A slight digression may prove worth while to present a factor related to the 
general social situation which is all too frequently unappreciated. In every war 
psychology is important. In the present struggle every participant is waging some 
form of psychological warfare. To directly or indirectly create doubt in the mind 
of the soldier as to conditions at home, and particularly as to the conduct and fidelity 
of wives, is not a new trick. It has met with some success. Unfortunately, there are 
some well-meaning reformers, meddlers and purveyors of “news” that unwittingly 
help the enemy in sowing doubt and causing discord. There is also a tendency 
toward over-emphasis of the few cases of a glaring nature and of measures proposed 
to remedy them, thus creating an erroneous impression that conditions are far worse 
than they actually are. There is always the danger that proposals bearing on the 
problem may be of such nature that in seeking to help a few a false perspective is 
created and we seriously injure the morale of the whole service, thus doing what the 
enemy intends to do by his insidious propaganda. This thought has particular 
application to proposals to amend the laws governing allowances to families of 
servicemen. 

Tue Nature oF THE PRrosLEMs 


Getting on to our subject, we may advantageously place the children of divorced 
servicemen in two categories; those of men divorced prior to entry into the service, 
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and those of men divorced while they are in service. The second category breaks 
down further according to whether or not the basic cause or inception of divorce 
antedates entry into service, but, insofar as the effects upon the children are con- 
cerned, this secondary breakdown is of no moment as such effects flow from decrees 
granted while the man is in service. 

In the category of divorces accomplished during service the effects upon children 
do not differ greatly from those flowing from other divorces. Except in a few cases 
where the wife’s misconduct or unfitness is disclosed custody of the children is gen- 
erally given to the wife. The father being in service and temporarily without a 
home, the hazards of war, and the possibility of the father not returning are also 
factors in awarding custody to the wife in some cases in which it might not be done 
otherwise. In the exceptional cases in which the serviceman is given the custody he 
sometimes has difficulty in providing or arranging a suitable home for the child or 
children and the problem of custodial care becomes acute. Unfortunately, the solu- 
tion of the problem does not always get the attention it deserves, or there is little 
choice, and the child may be placed under circumstances not favorable to its welfare. 
Children involved in divorce, and particularly the children of unfit mothers, should, 
in their interests and those of society, be assured custodial care of a high order. Such 
an obligation assumes national and vital importance to the peace of mind and effi- 
ciency of the fighting man while he is engaged in military service in time of war. 

The support for a serviceman’s child provided in a war-time divorce decree is 
generally similar to that provided in other cases arising in the same jurisdiction. If 
the custody of the child goes to the wife the total amount awarded for the child’s 
support may be somewhat affected by well-intentioned sympathy and leniency to- 
wards the man in service. If custody of the child does not go to the wife the greater 
sympathy for the soldier-husband and the disinclination to divert his military pay 
may also affect somewhat the amount decreed for support of the child. However, 
inadequacy of the support decreed is more frequently due to custom than to such 
special considerations. It has been reported that in some instances giving judicial 
consideration to the dependents’ allowances provided during war by Federal law 
has had the effect of reducing the decreed amounts below what they would other- 
wise be. On the other hand the effect of such consideration is sometimes a greater 
award for support than would otherwise be made. These expedients, like others, 
take a rather short-range view and may in the long run work to the disadvantage of 
those they are intended to help. 


An interesting case is one in which the court wishing to be certain that the wife 
receives for herself and two children the full maximum family allowances provided 
by the Servicemen’s Dependents Allowance Act’ for a divorced wife and two chil- 
dren ($42 plus $30 plus $20; total $92) provides in the decree for an award of $92 
per month, which is considerably greater than the usual awards in many jurisdictions. 


156 Srat. 381 (1942), 56 Stat. 747 (1942), 57 Stat. 577 (1943), 37 U. S. C. §§201-221 (Supp. 
Ill, 1941-1943). 
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The family allowance law requires that allowances to children with divorced mothers 
be uninfluenced by a court award, but that the allowance to the divorced wife not 
exceed the amount decreed by the court for her support. It is necessary, in order to 
comply with the law, to break down a total awarded by the court, but not subdivided 
by it, to determine the wife’s portion. A joint regulation for so doing has been pre- 
scribed for the Army and Navy to the effect that when the award covers a wife and 
two children the wife’s portion shall be deemed. 40% of the total. Applying this in 
the case of the $92 award gives the wife $36.80 per month—the children’s portion of 
$50 being unaffected. Hence the court fails in such a case, to the extent of $5.20, in 
assuring the divorced wife the authorized maximum allowance of $42 per month. 
This would not have been true had the decree specified $42 (or more) as being the 
portion of the award for the wife’s support. However, in this particular case not 
even the $36.80 is paid monthly to the divorced wife. The court, for reasons un- 
known, stipulates that the total amount awarded be paid to the wife for support of 
the children. The unfortunate effect of such a stipulation, insofar as application of 
the family allowance law is concerned, is to reduce the wife’s alimony to zero and 
hence to reduce her family allowance to zero and to cause a monthly check of only 
$50 to be sent to her as payee for the children. Somewhat similar action which 
defeats the intent of the court happens in states granting interlocutory decrees, due 
to erroneous belief that the wife is entitled to full family allowance for herself until 
a final decree is entered. 

A broad consideration of all types of cases arising through divorce granted while 
a man is in service leads to a conclusion that support for a child or children may be 
somewhat curtailed and the custodial care somewhat impaired by the circumstances 
of the father being a serviceman. Corrective action for such situations by modifi- 
cation of decree, when the father leaves the service and faces difficulties of economic 
and social readjustment, is not to be relied upon; hence any discriminatory effects of 
war-time divorce on children of servicemen in comparison with other children may 
be more or less permanent. The least that should be done is to eliminate, so far as 
practicable, in ordering support any consideration of the temporary status of the 
father being in service and of the war-time family allowance system. 

An exceptional class of cases in which our system permits a severe hardship to 
be imposed upon the family of a serviceman are those in which he obtains a decree 
of divorce by substituted service and without any actual notice to his wife. Needless 
to say such decrees do not make provision for support for divorced wife and gen- 
erally make none for the children. Such a divorced wife is usually unable by reason 
of reduced finances and of location to take action to have the decree set aside. Gen- 
erally, the only recourse that the family may have is to the family allowance law. 
As the decree awards nothing there can be no family allowance paid to the wife. It 
is a fortunate circumstance in such cases that family allowances to the children are 
payable without the consent of the serviceman and without limitation by the court 
decree. Except for this circumstance both the wife and children would, as a result 
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of an action in which the wife had no opportunity to be heard in the interests of 
herself or children, be completely without support. A general result that may flow 
from the granting of divorces under such circumstances is merely temporarily allayed 
for the children but in the administration of the family allowance law there is no 
relief for the divorced wife. In many such cases a family allowance application for 
a new wife is received. 


Tue PropleM OF THE ILLEGITIMATE CHILD 


It may not be out of line to pass from consideration of servicemen’s children 
where there has been an end of the marital status by divorce to consideration of 
those where the marital status is and has been absent, that is, the illegitimate children. 
The welfare and support of such children is equally a matter of concern, particularly 
those born, or becoming the subjects of support, while the man is in service. In 
many training areas and theaters where troops are stationed illegitimate children of 
servicemen come up for consideration. When these children remain with the mother, 
there is no problem of custody but only the problem of support. The same con- 
siderations that have been mentioned as tending to curtail the support decreed for 
children in cases of divorce of servicemen are operative in support orders and a 
further effect may flow from the view taken as to the social aspects. Inadequacies 
in amounts ordered for support are for the time being of no effect in cases in which 
any support is judicially decreed, or in which the parenthood is judicially decreed, 
or in which fatherhood is acknowledged by the serviceman, and the family allow- 
ance law comes into play. The family allowance for the illegitimate child is granted 
either upon the serviceman’s application or upon an application made on behalf of 
the child. The amount of the family allowance is the same as provided by law for 
any other child and is not influenced by any lesser or greater amount awarded by a 
court decree. Thus during the life of the family allowance law the illegitimate 
child is as well provided for as any other child of the serviceman. 

The provisions of law governing family allowances for illegitimate children have 
developed some interesting situations. In some instances recent inductees and men 
of some service have been acknowledging with alacrity numerous illegitimate chil- 
dren for whom either the man or the mother applies for family allowance. The 
scale, there being no wifé, is $42 for one child and $20 for each additional child. 
If there is a wife these figures become $30 and $20 respectively. Some protests are 
received that the granting of such allowances, which are deemed too liberal in some 
sections, produces ill effects from an economic standpoint, inasmuch as they may, 
in the aggregate, cause considerable useful and needed labor of women and chil- 
dren to be lost. The underlying principle of these protests is worthy of considera- 
tion, particularly in view of our national production effort in prosecution of the war; 
however, it is not contemplated to now engage upon a discussion of that principle 
other than to state that it received the consideration of Congress in enacting the 
law. Those cases in which the man asks family allowances for a wife and for 
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illegitimate children, and also those in which there is already an allowance to the 
wife in effect and he adds some illegitimate children, require careful consideration. 
This is particularly true when the serviceman designates the wife as the payee for 
all of the allowances and there are court decrees awarding nominal sums for sup- 
port of the children. Investigation sometimes develops that the children are actually 
living with their own mother to whom the current wife is transmitting consider- 
ably less than the allowance she receives -for the children’s support. However, in 
cases in which the amount eventually applied to the support of illegitimate children 
is considerably less than the family allowance granted for them there may be no 
new hardship visited upon the children who probably never before had either 
acknowledgment or support from the father. Nevertheless, a redesignation of the 
mother as the payee in such cases is in order, in an effort to have the full amount 
being paid actually applied to the support of the children on whose account it is 
granted. In the complications of family allowance administration there have been 
similar cases in which the children were with a former wife divorced and a current 
wife was designated by the soldier as payee. 

Generally speaking the principal administrative problem relative to illegitimate 
children is to assure against irregular over-loading of family allowance applications 
with them. The temptation is great. Illegitimate children may be easily estab- 
lished for family allowance purposes, all that is essential being an acknowledgment 
in writing. All children, legitimate or otherwise, fall in the classification of Class A 
dependents and the deductions from the soldier’s pay is $22 per month whether he 
has one or a dozen such dependents drawing family allowances. The deduction is 
only $5 more if there are also Class B dependents (parents, brothers and sisters). 
An example of multiple allowances is a case in which at a cost of $27 per month 
to the serviceman allowances were granted for a wife, four children, two parents 
and a divorced wife. In another case allowances. were granted for a wife, two 
children, two parents and three sisters. At a cost to the serviceman of only $22 per 
month allowances have been granted for a wife and nine children in one case and 
for eight children in another case, some being illegitimate children. However, 
modification of the family allowance schedules for the dependents of the serviceman 
is not suggested. Irregularities can be handled by investigation and elimination of 
unauthorized dependents, whether they be alleged illegitimate children or spurious 
wives. 

There have been interesting cases abroad of illegitimate children of our service- 
men. One case of quadruplets (three of them lived), acknowledged by a United 
States soldier in England has received considerable publicity and caused discussion 
of the propriety of any support being provided by this government in such a case. 
The soldier himself applied for the family allowances for the three children and as 
all conditions of the law were fulfilled there was, of course, no ground for denying 
him and his dependents the benefits of the law. In such cases, as in others, the 
welfare of children is a primary consideration and would be defeated if the alleged 
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social offense involved were permitted to influence the payment of allowances, 
International comity must also be considered. We may not with propriety differ- 
entiate in the treatment of illegitimate children of our servicemen born abroad to 
nationals of foreign countries, and those born in our own country. If, as some 
persons contend, the alleged social offense is to be a bar to allowances for illegiti- 
mate children we must begin the change at home rather than to start it abroad, 
with the implication that the blame for a birth abroad rests entirely upon the mother. 
Such release of the soldier from any pecuniary responsibility would be most unwise. 
We should meticulously regulate the conduct of our soldiers in allied countries, 
punish their misdoings, and apply impartially our laws for support of their depend- 
ents, even though such dependents be foreign wives or illegitimate children born 
to foreign wives. 

The alleged requirements of international comity in relation to allowances for 
dependents of our servicemen abroad have taken some unusual turns. Representa- 
tions were made in more than one instance that the application of our schedules of 
allowances was harmful to economic conditions in some localities. Wives, children 
and illegitimate children of our servicemen were represented as receiving sums 
which according to local standards were excessive, with inferences that feminine 
activity was being directed toward the acquisition of soldier husbands and 
fathers. In one instance there was contention (but not of foreign origin) that it 
was against international comity for the United States to be making payments to 
or for illegitimate children in excess of amounts customarily fixed by the courts of 
the foreign country. The amount so fixed is controlled by custom, there being no 
contention of its adequacy for the child’s support—in fact, there are indications 
that the amounts have an eye to class and ability to pay rather than to adequacy. 
The disregard of local custom and decree was represented as placing American 
fatherhood at a premium and encouraging illegitimacy. These various inferences 
did not, however, come directly from the people of the locality and there were no 
indications of any very serious situation developing. On the contrary it seemed not 
impossible that the basic dissatisfaction was on the part of our serviceman who 
suffered a $22 per month deduction from his pay for support of an illegitimate 
child, whereas a payment of only about ten shillings a week was imposed upon a 
local father of an illegitimate child. Whatever the merits of the various views and 
circumstances a reasonable adjustment fulfilling all requirements has been made. 
There is adherence to the schedule of family allowance payments established 
by United States law and to the corresponding deductions from the pay of the 
serviceman; there is adherence to the principle of giving no effect to court orders. 
In general the allowance is administered just as in a domestic case. However in 
the designation of the payee some local court officer or other official may be desig- 
nated and the monthly allowances disbursed locally for the child are thus locally 
controlled. Any excess over the monthly disbursements accrues. for future support 
of the child. This avoids any discrimination and any subordination to foreign 
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courts and looks beyond immediate support to the future when there will be no 
family allowance payments and possibly no direct payments by the father. 

Whether the soldier-father of an illegitimate child is married or unmarried 
makes little difference in the support provided in the application of the family 
allowance law. The schedule of allowances is $42 for one child and $20 for each 
additional child if there is no lawful wife; the schedule is $30 for one child and 
$20 for each additional child if there is a wife receiving family allowance. All of 
the man’s children, regardless of their motherhood or custody, are considered as 
one group for determination of the allowances payable. However, to meet various 
conditions and combinations that arise, the head of the department is authorized to 
distribute the aggregate amount payable for the group of children equally among 
the members, or otherwise. 


WuereE THE Divorce PRECEDED THE INDUCTION 


We have yet to consider the effects of war conditions upon the important cate- 
gory of children of servicemen divorced prior to induction into the armed forces 
in time of war. In these cases the decree, with its provisions for the children, has 
been awarded in accordance with pre-war practices and circumstances and gen- 
erally without anticipation of the father being called into service. Our interest is 
primarily to measure the general suitability of such decrees and arrangements to 
meet conditions of both peace and war. While legal procedures are not designed 
primarily to meet war conditions, they may at least give consideration to any ill 
effects of court determinations that may be caused or aggravated by the father being 
called into service. The family being the basic and indispensable unit of our civi- 
lized society we seek in every way to protect it and guard it against social ills. In 
recognition of this principle and of the necessity of fighting to preserve our brand of 
society, our obligation of protecting the family clearly extends to adequate pro- 
tection of the children of men who must do that fighting. Insofar as is practicable 
this protection might well be developed in anticipation of war without reliance upon 
changes when war comes. The cases in which there has been any modification 
brought about by war of prior decrees as they affect the children of divorced service- 
men, are rare. 

In analyzing the pre-war divorce cases there are two main factors for consid- 
eration; first, custody, and second, support. Custody is used in the sense of not 
merely legal status but as including responsibilities pertaining to the development, 
environment, guidance and opportunity of the child whose custody is awarded. It 
is assumed the awarding of custody of children is generally on the basis of what 
is best for the child, but it cannot, of course, be entirely independent of the support 
factor. Custody should ‘not be unduly influenced by such matters as the fault or 
guilt underlying the divorce. For purposes of this discussion we shall assume 
custody to have been satisfactorily awarded and confine our inquiries into the effects 
of war conditions upon such custody. 
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When custody has been awarded to the mother it is not materially affected by 
the father going into service. When the custody of the child has been awarded to 
the father the child may or may not be in a home maintained by him; in some 
cases the child is actually with relatives of the father or in an institution. In such 
cases the father’s call into military service may affect the custody in two ways— 
first, by some decrease of contact, supervision and direction; second, the child may 
_ be left without a legal custodian if the father is a victim of the hazards of war. 
The second effect stated may be remedied by court action but there is no legal 
remedy of the first. 

There are many cases in which the child is in the father’s home when he is 
called into service. When the home continues to be maintained during his absence, 
either by his wife or by some relative, the child of divorce continues to have a home 
but may be left in an unhappy situation with the father away. In those cases in 
which the home of the father is broken up, such new arrangements as he can make 
for a home for the child are not always the best for the child’s welfare. 

In general it seems that in practically all cases of custody of children having 
been awarded to the father there may be conditions more or less inimical to the 
child’s welfare arising through the father being called into service. The extent to 
which such a probability should enter into decrees of custody is of course dependent 
upon a variety of factors. Certainly it cannot be the controlling factor. Also the 
extent to which it might be to the public interest to exclude from war service the 
fathers of young children, motherless or otherwise, is a factor. About all that we 
learn from the information now available and from consideration of all probabilities 
and factors is that war conditions may adversely affect the welfare of the children 
of divorced men called into service; that the adverse effects may be greater if the 
legal custody is vested in the father; that military efficiency is adversely affected 
when soldiers have the welfare of their children to worry about. No general 
remedy has been discovered for these conditions and none is proposed. Matters 
pertaining to custody have their relative importance, but in time of war are cer- 
tainly less subject to control than are the matters pertaining to financial support to 
which it is now proposed to turn our attention. 


War-Time LEcIsLaTION 


The provisions of local laws and of orders and decrees thereunder made in time 
of peace, applicable to the support of dependents of a man later called to service, 
run headlong into the provisions of national war-time legislation for support of 
those dependents. This impact discloses some weaknesses in both national and local 
laws and some possibilities of improvement. It is a sound theory that the courts 
are the appropriate agencies to consider and determine, under suitable laws, all 
matters of family relationships, including obligations of support. In the framing 
of national legislation this principle should be and in fact has been recognized. In 
the administration of such laws full recognition is generally given to any status 
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fixed by local law or a competent court and such is used as a basis for fiscal or 
other administrative action. 

Legislation such as the Servicemen’s Dependents Allowance Act of 1942 being 
national in character very properly seeks to avoid any sectional differences or dis- 
criminations in dealing with servicemen and their dependents. There should be no 
distinctions on account of domicile, residence or citizenship, and from this arise the 
first difficulties encountered in giving full recognition to the state laws and to the 
decrees and orders of the state courts. With wide variations in laws and customs, 
with judicial consideration being given to local economic and social conditions, and 
with some inconsistencies, appeals and over-ruling within a jurisdiction, there is 
produced a pattern quite contrary to the desirable uniform basis for administration 
of the Federal law. For family allowance purposes state law determines whether 
or not a common-law wife is deemed a lawful wife. A lawful wife may become a 
divorced wife without her knowledge due to an action in some other jurisdiction 
accomplished without notice to her. Another lawful wife may continue as such 
despite some unrecognized action in another jurisdiction. The children of a big- 
amous marriage may be legitimate in one jurisdiction and illegitimate in another. 
There is no uniform meaning of such terms as illegitimate, adopted, in loco parentis, 
etc. Despite all the variations which cause extensive departure from a uniform 
basis, it has been found administratively expedient and necessary to accept and 
observe them. Relationships utilized in the granting of family allowances are, 
therefore, as determined by the laws and judicial procedures of the various states 
and in some instances of neighboring countries. Of necessity a very considerable 
burden is imposed in the administration of the law. The status of many depend- 
ents must be determined by research into the provisions of various state laws. To 
determine what law applies in a case, or whether an order or decree is to be ob- 
served, is also complicated by the movement of servicemen and of their dependents. 
When a soldier has a home in one state, his dependent in another, a relationship 
is established in another and an application for allowances is filed in still another 
state, determinations present some difficulties. As an example the following “mul- 
tiple wife” case may be of interest. 

The parties to a marriage were residents of New York. The man deserted his 
wife and later secured a final decree of divorce in Arkansas, service having been 
by publication. The man returned to New York and for a period lived with his 
former wife but at a time when common law marriage was not recognized. The 
man became a serviceman. The wife sued for separate maintenance and the service- 
man defended by pleading his Arkansas divorce. The New York court declined 
to recognize the jurisdiction of the Arkansas court to render the divorce decree and 
granted the wife’s petition. The serviceman subsequently remarried in another 
jurisdiction. Both wives file application for family allowance and the question is 
which is to be recognized by the administering agency as the lawful wife entitled 
to the allowance. Attempt to decide the question carries us all the way up to the 
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ruling by the Supreme Court of the United States in the famous case of Williams 
v. North Carolina, 317 U. S. 287, and even then we have some doubts. 

The initial family allowance law contained one exception to the exclusiveness 
of state decree in determining relationship—an illegitimate child was defined to be 
one acknowledged by the serviceman under oath to be his child. In a later amend- 
ment the provision was changed to require an acknowledgment by the father in 
. writing, not necessarily under oath. The rather strict adherence of the administer- 
ing departments to state established legal relationhip, particularly in the case of the 
lawful wife, has been by no means without objection. Under the family allowance 
law such relationship having been established, allowance is payable whether applied 
for by the wife or by the soldier. Her financial situation, her earning capacity, or 
such support as she may or may not have received previously from the husband, 
are all immaterial; her entitlement to the prescribed amount for her support is 
presumed and invariable. No sooner was the law in operation than protests of 
servicemen arose, based primarily on the deductions from their pay for family 
allowances paid to their wives, to which payments they objected for one reason or 
another. The reasons in general involved such matters as alleged lack of moral 
and legal entitlement to support, lack of necessity for support, allegations of mis- 
conduct and various impairments and limitations of the marital status. It is clearly 
a judicial rather than an administrative function to adjudicate such matters. The 
sound principle of administration based upon judicial determinations of relation- 
ship, status, and support, has properly and necessarily been adhered to and all sug- 
gestions for administrative determinations have been opposed. The administering 
agencies could not, even if they tried and were authorized to do so, satisfactorily 
settle the controversies involved in the protested allowances to wives. 

Affording relief from alleged unjust family allowance payments has thus been 
outside the administrative field and is dependent upon the action of state and local 
courts. Relief from contributing to a protested allowance to a wife could be had 
in one of two ways—a legal ending of the status of a lawful wife by divorce without 
alimony, or a court order or decree or written separation agreement under which 
there is a living separate and apart and the instrument provides no amount to be 
paid to the wife. Needless to say the second method is largely theoretical, such 
orders or agreements being generally unattainable. The first method, securing a 
divorce, is one of doubtful advisability as a general practice and has been found to 
be of limited and variable practicability. Even with a full measure of competent 
legal assistance being afforded the soldier, the requirements for filing, presentation 
of evidence, securing service, etc., with many complications as to jurisdiction, have 
made the securing of divorce very difficult and in some instances impossible. 

Some proposals have been made so to amend the family allowance law as to 
bring about judicial consideration of questions of the legal and moral entitlement 
of the wife to support, family allowances to wives to be discontinued or modified 
on the basis of the resulting decrees or court orders. These proposals have gen- 
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erally recognized the serious difficulties encountered in bringing and consummating 
such an action. They have varied as to where an action should be begun and as 
to continuing or suspending allowances during an action. They have been merely 
authorizations, recognizing that the timely securing of decrees or orders of such 
nature cannot be accomplished in many jurisdictions. In most proposals these 
difficulties have been easily solved by provisions that the whole matter be taken 
up and adjudicated by the administering department if a court order or decree is 
not forthcoming within a reasonable time. While it is very gratifying that the 
various proposals purport to have these vexatious questions judicially resolved and 
decreed by the courts, it is disturbing that they indicate a realization that procedures 
under a variety of state laws cannot effectively cope with such a situation. This 
apparent inability to make adjustments by legal process when the need for adjust- 
ment arises in a national emergency, and is reflected in the morale of our military 
forces, should receive earnest consideration and study. 

One suggestion for meeting the problem of protested allowances to wives is to 
the effect that in any action for divorce the court may, upon application of either 
party or upon its own motion, at any stage of the proceedings, after due notice and 
a preliminary hearing upon the merits, enter a temporary order determinative of 
the portion, if any, of the lawful family allowance that the wife shall receive 
pending final disposition of the action or proceedings. This proposal is definitely 
in line with the theory of letting the courts decide the issues of relationship and 
support. It has an advantage of permitting a solution of the problem of the wife’s 
family allowance without requiring or contemplating the completion of a divorce 
action. How effective such a proposal would be is problematical. An undeter- 
mined factor is the extent and nature of the “preliminary hearing upon the merits.” 
There would, of course, be difficulties in those jurisdictions in which there is con- 
siderable rigidity in the initiation or sustaining of an action for divorce. There 
would be some reluctance to instituting an action for divorce as a vehicle for bring- 
ing about a preliminary hearing and a temporary order. It is possible that a way 
might be found to authorize similar procedure during some legal action other than 
for divorce. 

The initial family allowance law was based upon observance of provisions of 
decrees and orders of competent courts fixing amounts for alimony or support. The 
initial provision that family allowance to a former wife divorced not exceed the 
alimony awarded her in the divorce decree is still retained; so also is the provision 
that the family allowance to a wife may not exceed an amount fixed in any court 
order, or decree, or in any written agreement, under which the wife is living 
separate and apart from the serviceman. In the recent amendment of the family 
allowance law there was further clarification by a statement that if an instrument 
is silent, in that it provides no amount to be paid to the wife, no family allowance 
shall be payable to her. There had been some prior contention that if the instru- 
ment fixed no amount the full family allowance would be payable. 
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The most interesting provision of the initial family allowance law, and the one 
that brings us back to problems of children of divorced servicemen, was that which 
made court orders and decrees for support of children determinative of the amount 
of family allowances payable to them. Specifically, the provision was that in any 
case of a child living separate and apart from the enlisted man under a court order 
or decree or written agreement, the family allowance payable to the child not exceed 
_ the amount fixed by the court order or decree or written agreement to be paid to 
such child. The term “child” was defined in the Act as including an illegitimate 
child whose support had been decreed or whose paternity had been decreed or 
acknowledged under oath by the serviceman; however, it was held that court orders 
or decrees in paternity or illegitimacy proceedings could not be deemed orders which 
regulate a living separate and apart. The above stated provision of the family 
allowance law therefore was of no effect in the cases of illegitimate children and 
family allowances granted to them were for the full amount provided by law for a 
child or children. Thus the provision of the family allowance law served to restrict 
the amount of family allowance to the children of divorce and to those covered by 
a written separation agreement, whereas allowances for all other legitimate children 
and all illegitimate children were not in any way restricted. 


AMENDING THE SERVICEMEN’s DEPENDENTS ALLOWANCE AcT 


The experiences of a year in the administration of the Servicemen’s Dependents 
Allowance Act led to several amendments which were enacted in October, 1943.7 
The general tenor of the amendments was to more adequately provide for children 
in general. The allowance schedules for all children were raised materially with a 
view, not only to actual support, but to greater maternal care made possible by the 
greater aggregate allowances for wife and children. Some increase was provided 
for parents dependent for their chief support. No increase was provided for the 
childless wife, the objective being to encourage employment. The amendments 
completely eliminated, in determining the family allowances for children, any con- 
sideration of court orders or decrees specifying the support of children. This elim- 
ination of the effect of court orders or decrees was based largely upon three factors: 
first, the general objective of achieving adequacy and uniformity in children’s allow- 
ances; second, the great variations and general inadequacies that had been observed 
in court orders and decrees, in particular the inadequacies in comparison to the 
family allowance schedules; third, the discriminations among children, incident to 
the children of unimpaired marriages, motherless children, and even illegitimate 
children, receiving full allowances. Other factors considered were the problems pre- 
sented by decrees and orders silent as to support, by orders providing lump sum 
or property settlements, and by orders providing a total amount without indicating 
any allocation thereof to the wife and children. 


257 Stat. 577 (1941). For complete Act, as amended, see 37 U. S. C. §§201-221 (Supp. III, 1941- 
1943). 
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A variety of situations arose, when allowances were based upon court orders and 
decrees for support of children, which led to the legislative departure from the 
general rule of continuing the effect of such orders in granting family allowances. 
The most common cases were those of amounts in divorce decrees being hopelessly 
inadequate as family allowances, from the standpoint of providing reasonable sup- 
port for the children of servicemen. In many cases an inadequate aggregate amount 
was awarded for the mother and children and when the mother dropped out of the 
beneficiaries by death or remarriage the amount remaining payable to the children 
constituted an impossibly small amount for a family allowance for their support. 
Some decrees were so drawn that all entitlement ceased when the mother remarried, 
leaving a balance of zero for the children. Many cases arose in which family con- 
ditions indicated that payments of the family allowances for the children of the 
divorced serviceman should be made to someone other than the mother; in fact, in 
many instances the court orders so stated. This involved divided payments of an 
inadequate total and under the circumstances it is readily apparent that the small 
amounts usually included in the divorce decree for the support of children would 
prove wholly inadequate. 

Those decrees in which there was no specification or implication of the amount 
that was included therein for support of the children were particularly troublesome. 
The fact that the family allowance for the children could not legally exceed the 
amount fixed in the court order gave rise to two views; one that when the question 
of separate payment arose there was no entitlement to family allowance for the 
children, another that there was no limitation on entitlement to the full allowance 
for the children. These decrees which prescribed merely that the husband should 
pay a specified amount weekly or monthly for support of wife and child presented 
serious difficulties also under circumstances such as the death of the wife or her 
remarriage. 

The unsatisfactory conditions arising when varying provisions of court decrees 
restricted the amounts of family allowances for children were so generally recog- 
nized that there were no objections whatever to the amendment of the law. How 
far the situation that had developed and the steps that were taken to remedy it may 
indicate room for improvement in the varieties of law and judicial action is difficult 
to determine. Neither the laws nor the practices of the courts have been developed 
with any design of meeting conditions brought about by war and of being a suit- 
able basis for grants of Federal support or payments by the serviceman in time of 
war. However, when war was imminent or at hand, and when family allowance 
legislation was in the making, it might have been practicable in many cases for 
court decrees to take such factors into consideration. In fact, at all times it might 
be in the interest of all parties and of the state to reasonably anticipate changes in 
relationships and in conditions bearing upon support in formulating the decrees. 
A theory that changes will be met by modifying orders has not been demonstrated 
so far as changes due to war are concerned. 
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CRITICISMS OF THE Famity ALLowANCE Law 


Perhaps a fundamental error was made in the Federal law and no attempt should 
have been made to apply, in its administration, the orders or decrees of local courts 
regulating support. In the normal case the family allowance law contemplated that 
allowances be paid to wives and children according to relationship and without 
regard to the necessities or other conditions determinative of support. It might 
have been well to apply this principle to all children, including those of the divorced 
serviceman. However, there was reluctance to requiring the serviceman to make 
a contribution toward greater support for children by a divorced wife than the 
courts had ordered. It was also felt that the huge war-time task of administering 
family allowances for several million servicemen should be, if possible, on the basis 
of judicial decrees based upon first-hand information coming to the courts in the 
course of their proceedings. 

An extreme view has been expressed that Federal laws such as the family allow- 
ance law should, insofar as possible, be wholly Federal and not controlled admin- 
istratively by state laws or judicial proceedings thereunder. This, it is believed, is 
an impractical and unwise view. Another extreme view has been that the family 
allowance or similar law should be completely subordinated to sectional and local 
conditions, and in particular to all local court adjustments of relationships and 
obligations. Somewhere between these extremes there is evolved by experience a 
practicable and suitable Federal law. Our present compromise has been so developed. 

There have been other criticisms of the principles of our family allowance law, 
a major one being that allowances for lawful wives and children are based upon 
relationship alone and do not take into account any factor of need for support. The 
basis of the law, which also eliminates application or consent of the serviceman as 
a condition to granting allowances to wives and children, is the duty and obligation 
of the husband to support his wife and children. The headaches in administering 
the law have resulted mostly from the feature of compulsory allowance to the 
lawful wife and the unqualified assumption of her entitlement to support from the 
serviceman, supplemented by a generous government contribution. Only by a 
termination by divorce of her status as lawful wife may her entitlement to allow- 
ance be extinguished. Allegations of there having been years of separation without 
support, of support not being needed because of other income or earning capacity, 
of promiscuity, lascivious behavior, of infidelity, of a conviction of felony, and all 
other allegations, are of no avail—the allowance must go on. However, bad as the 
headaches of administration may be, they do not compare with the situation that 
would arise through a requirement that in every case there be established a legal 
and moral right to support, including the degree of necessity. For most wives the 
legal and moral right exists and is unchallenged; specific establishment thereof 
would be useless labor. A requirement for establishing need for support would 
have consequences going far beyond the almost insurmountable administrative 
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difficulties. For example, if keeping ‘or taking a well-paying job had possibilities 
of denying or curtailing the family allowance of the wife and children of the service- 
man, the loss of productive power would be tremendous. In comparison the small 
loss now attributed to the disinclination of some recipients of allowances to work 
would be infinitesimal, except possibly where taking steady work is a last resort 
to existence. And, as we know, idleness has other undesirable social effects. Finally 
it is a certainty that the serviceman in general would condemn any discrimination 
in the granting of allowances based on accumulated family means, his wife’s sav- 
ings, or upon her employment or earning capacity, or the lack of either. 

Other criticisms have been that the allowances are inadequate or that they are 
too liberal. The latter generally comes from other than the payees in localities in 
which costs of living are relatively low and there is some disinclination to work 
except as a last resort. The former generally comes from the urban areas in which 
living costs are high and usually reflect a view that the allowances should be fully 
sustaining and not merely contributory. The schedules had the earnest considera- 
tion of Congress. They are believed a fair compromise -between the extremes and 
productive of a reasonable average result. Underlying the establishment of schedules 
there must of course be some thought given to how far a nation may go in pro- 
viding support for a large element of the citizenry, the effects upon the economic 
structure, and particularly the effect upon the productivity, essential to our war 
effort, of all potential workers. 

Another criticism of the family allowance law has been the nationwide applica- 
tion of schedules. The counterproposal has been that administration be in the 
nature of local relief administration. The objections to local administration of sup- 
port for the families of men in the armed forces of the nation and to the potential 
variations in treatment of those families, incident to the vagaries in local determina- 
tions, are manifest. The very slight dents in morale that have been caused by a few 
protested payments would, under a system of locally administered and variable 
support, become wide and disastrous cracks of disaffection extending throughout 
the armed forces. 

It is readily understandable that, with the family allowance law as it is, some 
of the problems in regard to children may arise with those of undivorced servicemen 
as well as those of the divorced man. This is particularly true in cases in which 
the father is seeking or at least feels he has cause for divorce. His protests are 
generally directed to the allowance to the wife, but, while he does not protest sup- 
porting the children, he generally objects to their custody by the mother. His 
desire to get them away from the mother generally results from a combination of 
solicitude for their welfare and objection to the mother having any part in receipt 
or use of the allowances granted on account of the children. In such cases the 
remedy may lie in legal action to sever the marital relationship, or to establish cus- 
tody and guardianship for the children, or both. The only administrative action 
permissible is to designate someone other than the mother as the payee for the 
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allowance of a child or children. For manifest reasons this generally follows rather 
than precedes action removing the children from the mother’s custody. 


ConcLusION 


The problems pertaining to children and other dependents of servicemen that 
have been discussed are largely those arising through administration of the family 
allowance law with which the writer has some familiarity. There are of course 
many more problems, arising in connection with administration of other laws and 
personal affairs and concerning the activities of juvenile courts, welfare agencies, 
etc. Taking as broad a view as possible of the war-time problems relative to children 
of divorced servicemen we find that the problems are much the same as those per- 
taining to children of divorce generally, with some aggravated effects of war con- 
ditions. In the field of custody many complications and difficulties arise through 
the father being in or called to service. These serve to emphasize the necessity and 
importance of measures for custody that will serve directly the interests of the inno- 
cent child victim of divorce and indirectly the interests of society. 

In the field of support we find an outstanding condition of variability and in- 
adequacy of the provisions of court decrees and orders that has led to an abandon- 
ment of their utilization as a basis of war-time family allowances to children of 
servicemen. We find further a general complicating of administration of war-time 
family allowances by the diversity of state laws and the practices of courts in defin- 
ing, establishing and changing relationships and in prescribing support. However, 
our war-time problems are only one manifestation of the effects of the diversity in 
local laws and proceedings. The determination of what lesson is to be drawn and 
what remedy, if any, should be applied must rest upon consideration of a variety 
of fundamental factors. 
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THE PSYCHIATRIST VIEWS CHILDREN 
OF DIVORCED PARENTS 


James S. Prant* 


The Essex County Juvenile Clinic serves children who are “problems”—thumb- 
suckers, bedwetters, the shy, truants, runaways, etc. These are referred to the 
Clinic by courts, schools, social agencies, and parents themselves. Of the last one 
hundred who came to us only forty-five were living with their own parents. At 
first sight it would appear that there must be some dreadfully important relation- 
ship between family breakdown and the appearance of conduct disorders in children. 


Tue VALUE OF THE Data 


But for a while this conclusion must remain on probation. All physicians see 
only failures. A divorce resulting in freedom and a ringing, clear challenge to 
each one involved would never come to his office. A doctor would say that all 
people who eat pickles get stomach-aches—because these are the only ones he sees. 
The present overweaning interest in the psychiatrist’s views on various subjects 
often tends to forget this “negative” skew to all of his data. 

There is a further stricture on our data. Children are delinquent only when 
they are brought to court. Divorce, similarly, occurs only when two people have 
decided to turn to an outside agency for help in solving their problems. Perhaps 
this whole symposium tends toward a discussion not only of family tension but also 
of the extent to which individuals turn to others for assistance. The two matters 
are not mutually exclusive—they overlap and intertwine—but we must not forget 
their separate emphases. Divorce and delinquency—even the matter of turning to 
the psychiatric clinic—are sociologically oriented phenomena. They have to do 
with psychological problems and tensions but they are not accurate measures of 
those tensions. As long as a phenomenon which has psychological origins is 
described in terms that are purely sociological, there can be no such thing as reliable 
data (“reliable” is used here in the scientific sense of “data from which predictions 
as to probability can be made”). From various other data that I have I am sure 
that divorce can be an easy step for a namby-pamby pair of easy-goers. I am sure 
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that at times it is a brave, difficult decision on the part of two honest persons. Or 
at one time or another it may be anything between these two extremes. How utterly 
strange this must sound to the lawyer for whom divorce can mean but one thing 
—modified, it’s true, by certain revisions of the statutes! Neither is right or wrong 
—the psychiatrist and the lawyer deal rather with two entirely different evaluations 
of the same thing. As though one described an automobile in terms of the man- 
- hours it cost, and another in terms of the freedom or bondage it repaid its owner. 

But we can look at the matter differently. We can cease to consider the sick 
person as weak (asking what is wrong with him) and begin to look upon him as 
sensitive (asking what he is trying to tell us). The tuberculous tells us that all 
persons need good housing, fresh air, good food. The many who died of typhoid 
fever were the sensitive ones showing us that every one needs pure water and pure 
milk—once we stopped to ask them what they were trying to tell us. So these 
divorced parents and their children who come to us may well be the sensitive ones 
—telling us in their own way what are the stresses upon all children of divorced 
parents, and upon all of the marriages of our culture—if we but ask. The data 
of this article may well be of value for us so long as we do not ask what it proves 
but rather as to where it bids us turn our faces. 


Tue Data Upon WuicnH THE ArTICLE Is BasEp 


The remarks of this study are based on three bits of data. A more complete 
study of all of our material might force some changes—but, I guess, not too great. 

First I took our last 100 cases. Of these, as I have said, only 45 were living 
with their parents. For 25, one of the parents had died and in most instances the 
child was living with the other, though a few of these were in foster homes. For 
8 others one parent was dead but there was a stepparent (the home established 
through remarriage). In the case of 20, there was separation of the parents but 
not divorce. In all of these the children were, in varying degrees, in touch with 
one or both parents. Some lived with the mother—occasionally seeing the father. 
Some were in foster homes—having occasional or frequent contacts with one or both 
parents. Only 2 of this group were children of divorced parents. There are many 
—very diverse—reasons for bringing children to us but we have some justification 
for assuming that in general the more disturbed individuals come our way. On 
this basis it is striking that we have ten times as many children from separated 
parents as from divorced parents. Is it not possible to assume at least provisionally 
that divorce is a “solution”—that it represents something done about a problem? 
One does not say that it is the best solution. Perhaps these parents are of stronger 
or more forthright sort (with children, then, of a little better heredity); perhaps 
the answer is that a chapter of turmoil for the whole family group has been closed 
—we don’t know. From this sampling of data (and I have no reason to believe 
that any other group of our cases would differ) there is surprisingly less disturbance 
in the children of divorced parents than in those of separated parents. 
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I couldn’t feel that these two children would make a very fair basis for report— 
so went further back in our files to find our last five children who are of divorced 
parents. There are three girls and two boys—would their problems seem to the 
casual reader to be any different from those of the two hundred or more from whom 
they were culled? 

Daisy Dixon is a plodding, conscientious fifteen-year-old, quietly looking out 
on the world in a sort of perpetual amazement that it has so much to worry 
over. She has lived with her mother, plugged along in school, gotten average 
grades, had a few girl friends—equally colorless—and, so far as anyone can deter- 
mine, has not missed her father who was divorced some three years ago though 
there was earlier considerable family squabbling and some years of working at 
reconciliation. She is of modest ability, one of those whom her peers would call 
a “dope.” She was brought because the mother “wondered why she wasn’t making 
a better go of things-in school.” It soon turned out that Daisy was doing quite 
as well in school as she had ever done—and that the mother was considering an 
early remarriage. What would this do to Daisy? We thought that she might have 
asked Daisy which, indeed, it turned out that she had. With our more subtle 
techniques and analyses we got precisely the same answer as the mother—that Daisy 
subscribed in full to a policy of live and let live—that as long as there is food and 
shelter without serious dislocation of the law she asks no questions. 

So we gave our bléssing to the marriage which is soon to occur. Often parents 
bring their children as a cloak for their own problems of guilt or reassurance. 

Geoffrey Lincoln had much the same basic reason for coming—but was re- 
sponding to it in a different way. He’s 12—doing a good job in sixth grade and 
could be in the seventh as far as ability is concerned. His mother, too, considers 
remarriage but is much on the fence about it. Her first venture was a terrible 
affair and certainly she has never regained the morale lost as she saw woman 
after woman take her husband from her. She would love to marry again—but 
does she dare to put her skill and personality once more to this test? So you 
won’t be surprised to learn that Geoffrey is a restless, “nervous,” lad who sucks his 
thumb, can’t concentrate on his lessons, wets the bed and twice a week or so has 
terrific nightmares. It’s not too easy to know how these troubles are going. Are 
they really getting worse, or is it that the mother just can’t accept at 12 what 
wasn’t too bad or unusual at 8, or—once more—is the sharpening of the problems of 
her own life a catalytic agent in having her suddenly feel the intolerable burden 
of Geoffrey’s troubles? 

There would be as many “explanations” of Geoffrey’s difficulties as there are 
psychiatrists. Nor is this the place to parade those assumptions. It is at least 
possible that there is nothing specific about his trouble—that any so serious a dis- 
turbance in his family would have produced as many nightmares—and nails as 
completely bitten back. I find it hard to tie his behavior to the divorce—the mother’s 
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complete failure in holding that which she so much wanted, her panicky terror 
over the question of a new alliance, these are the matters which I, for myself, take 
as the important ones. For her—it is to be admitted—the divorce (even though 
she instigated it) was a final crushing defeat. We see that the defeat was there to 
begin with—probably long before even the marriage—but I am sure that she has 
always seen the final decree as the living, driving symbol of all her miserable failure. 


It’s on this basis that we are treating the situation. Geoffrey will, I suppose, 
continue to wet the bed until he leaves the mother or until she faces her perplexities 
with a firmer faith in her own judgment and abilities. 


Stephen Brown has a brilliant mind most of which is occupied in the punish- 
ment of two parents each of whom is remarried after a divorce of some four years’ 
standing. Neither parent had come to court with clean hands—a matter which the 
Chancellor easily solved by giving the child to the mother, demanding some allow- 
ance for him from the father, but granting the father rights of visitation together 
with the permission to keep the child for even extended periods if the mother 
agreed. This has caused much conflict for both parents—each would love to keep 
the child from the other as a matter of continuing the guerrilla warfare, each is 
equally anxious to visit Stephen on the other as a close approximation to the plague. 
He’s a bright-eyed genius of ten who can destroy more neighborhood property more 
efficiently than any other of some 10,000 children whom I know. The particular 
objects of his deviltry are the two new stepparents, but he does a creditable job 
with his grandparents who by now as roundly curse the first Brown marriage, as 
does anyone. It was the breaking of thirty windows in the elegant apartment 
house where Stephen was living with his mother, that brought him to us. Already 
bitter and determined, will he ever rest until these two selfish adults who never 
wanted him anyway have been driven to their graves? Divorce had nothing to 
do with this problem. Well, that’s not a fair statement—a different Chancellor 
would have placed this six-year-old away from either parent—until one or the other 
had proven that he (or she) wanted Stephen in his own right and not just to 
bedevil the other. That wouldn’t have been a good solution but it would have been 
the least damaging way out of a terrible mess. 

We haven’t known Stephen very long. He’s in a boarding school. The startling 
calm that followed his going away has already been too much for the parents who 
find themselves with no ammunition for their warfare. They've tried to get him 
home—and I guess they'll soon be succeeding. The labors of Cisiphus are as noth- 
ing compared with helping people when they really don’t want your help. 


Luckily the Brown parents will be driven by this lad to an early grave. Stephen 
will live a long, bitter, expensive revolt against all who mean parents or authority 
or control. Even in these tender years a somewhat cherubic face smiles with the 
satisfaction of a good day’s work done. I’ve never had the courage nor the dis- 
honesty to disagree with him. 
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Isabelle Andrews is of the sort that makes you fight for reform. The whole 
business is so meticulously correct legally and so miserably wrong as people go. 
She’s an average, attractive 14-year-old who goes to high school by day and for the 
rest of the time is tied up with as conscienceless and miserable a group of ne’er-do- 
wells as I know. Her father has her stubborn self-will and was divorced by his 
nice, proper, hard-working wife because of a new alliance—soon consummated. That 
was seven years ago. There are few who have worked as has Mrs. Andrews to 
retain in some small measure the things which they had earlier had. She came to 
court with clean hands so of course she has the child. We came into the situation 
only recently but we have no reason to doubt the mother’s story that with her long 
working hours and her irritable fatigue when she got home, it wasn’t long before 
Isabelle began to drift. Physical maturity brought a hard, brazen, sophistication— 
and the war with its footloose men has played its part. You can’t, whatever the 
reason, just leave a child to its own devices for all these years without cultivation 
and have any result but a weed. 


Only small children like unclean hands—and I musn’t advertise my immaturity. 
So the Chancellor was right—or was he? Couldn’t anyone have seen what a 
wretched failure was bound to come? If the family had had less of material re- 
sources before the divorce, or if the mother had tried less heroically to give Isabelle 
something of what her earlier life had been, that might have helped. But it still 
seems that when the court so virtuously invited this woman to travel so hard and so 
long a road it doomed both her and the youngster. The mother will wonder her 
whole life whether virtue has any rewards; Isabelle already knows that it hasn’t. 


This is expensive business. Each plan, each scheme, each honest goal will make 
its mistakes—but can’t the very shock and authority of the divorce proceedings be 
used to further some inquiry, to mark out some pattern (and to implement it a 
bit) towards the building of better lives? So far as I know it, Society majestically 
inquired who was the injured party—who had been wrong—and sent the bunch 
on to destruction. 


It’s not too different with Josephine Black—though she’s not like Isabelle today. 
Like Stephen, Josephine flashes by one’s view—a striking, attractive vivacious girl 
of 16 whose many able talents are stuck as so many barbs in the various tender parts 
of her amazed and completely baffled stepfather. An otherwise most acceptable 
and promising marriage was rapidly on its way to the rocks when we first (not too 
long ago) knew Josephine. Even now from the “safe” distance of a nice boarding 
school she is carrying on a long-range barrage with fairly accurate aim. Her father 
was like that—brilliant, impatient, stubbornly sure that his was the right way. (At 
least both Josephine and her mother tell us this.) I don’t know why he left home 
—the mother tells of a man who couldn’t bear the day by day demands of a house 
and family. Josephine tells of one driven away by the mother’s nagging, that 
Josephine alone understood him. She alone will carry his part through these years; 
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she alone will make the mother regret those earlier steps and will drive the step- 
father to harried retreat. The girl is a miserable failure in school. Only the Devil 
himself could conjure the hundreds of ways in which she can mortify her nice 
mother and make the stepfather wonder how he could ever have stepped into this 
biting steel trap. 

Here, once more, wasn’t there some place along the road where the adults in- 
volved could have been helped to see what must happen during the trying years 
of separation and possible reconciliation? I don’t think so; the sores are too fresh 
and sensitive. Divorce often comes as a kind of closing of a stormy book. Could 
the occasion of divorce not be a time for looking ahead as well as of assaying the 
past? Perhaps we can set our faces towards freedom to do what, rather than to- 
wards freedom from what. 

Josephine will land on her feet. She won’t be a happy adult—but at least she 
won't be socially expensive. Her husband will pay for many of her parents’ mistakes, 
but you and I won’t be too aware of it. Yet things could have been better. 

You know all of these five children. They live up or down your street—they 
may even be your relatives. They are not children of divorced parents but rather 
children—ones whose parents happened to be divorced. There isn’t one “symptom,” 
any one pattern of behavior, that belongs to them. 

I have gone further afield for the data. Through the years we have seen many 
children of divorced parents and out of this experience have crystallized certain 
notions, certain provisional hypotheses which are not too reliable in themselves but 
have certain value when tempered with the 103 cases mentioned above. It is tempt- 
ing to cite cases from that experience but such accounts would tend to be too florid. 
The ones that come from that quaint custom of awarding the child to each of the 
parents for alternate periods would make lively writing but you wouldn’t believe the 
stories. Apparently it remained to modern Solomons to be the ones to really cut a 
child in two. And those from situations where the court granted certain rights of 
visitation in disregard of every consideration other than that the parent made certain 
monetary contributions to the child’s upbringing, almost match them. 


Divorce AND INsECURITY 


From these three sets of data or experience what can the psychiatrist say of 
divorce as it affects the children? 

The family, in our culture, gives to the child what we will now call “security.” 
Here the word is used in a sense different from the ordinary. It is meant to cover 
the fact that a child has there a place because of “who” he is. He may be lame, 
or dumb, or with this or that defect—he may be mean or a bully but he still has a 
place because of just being himself. Outside of the family he may or may not get 
“adequacy”—a term to cover strength or “looks” or possessions or intelligence. For 
the length of this particular article we, then, won’t speak of “financial security,” 
using rather the word “adequacy.” Words don’t matter so much as long as we see 
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that the only thing you can’t take away from the child is the fact that two people 
were his parents and that thus they provide a certain orientation which is unassail- 
able and sure. Note that there is nothing “reasonable” about this—the queerest 
parents, the queerest children—but in any case they belong. Adequacy is a reason- 
able affair. I can carry it in my pocket, I can express it with words, I can lose it— 
to get it again another day. Not so with security—it wouldn’t help me to feel that 
next week my mother will love me. 

In our culture security comes to the child from his family and from his church. 
God cares for him because he is that person—regardless of clothing or power or 
appearance. (Note that in a totalitarian state this security is given by the State— 
which is perhaps the reason for the attacks upon the Family and the Church in all 
totalitarian cultures.) However, the Church does not touch all of our children 
and, even where it does, the child is fairly well grown before he feels this side of 
its contribution. So, to all intents and purposes, it is his family, and that alone, 
that ministers to his security needs. 

In many families this doesn’t occur. You know such groups—where the child’s 
intrusion was resented by one or both parents, where he is cared for only if he is 
handsome or intelligent, where he is suffered for some debt the family must pay 
its ancestors or cousins (to bring high honors from this or that school), where his 
care or expense lays only another heavy burden upon a marital relationship already 
dangerously sagging. ‘The psychiatrist cannot over-stress the importance of this 
security or its lack; neither can the lawyer who recalls at the moment ten families 
of poverty, struggle and stark threat where this unreasonable tie of love or security 
has held the group together and been the firm foundation of future growth. 


Perhaps an example in comparison will help. Two children—each has lost his 
father, one by death, the other by desertion. From the point of view of adequacy 
the second might be much “better off” than the former. The deserting father may 
be sending money, etc. But if you talk to these two children you find the one able 
with brave face and clear eye to tell you that his father died; the other hangs his 
head or concocts the most outrageous lie—anything to cover the fact that the father 
doesn’t love him. 

Adults need security too. In husband or wife or child they also seek these ties 
which all the buffets of the world’s trials can’t shake. Note that when adequacy 
has its darkest days, there is even every tendency for security to seem to grow and 
strengthen. And it is the obverse of this last phenomenon that makes security 
seem less important to adults than to children. We who are grown up tend to rest 
our status on adequacy; we know many nice families where there is so much of 
adequacy (beauty, charm, money, power) that the grown-ups have forgotten all 
about the security needs of people. 

This has been a long introduction to the point that for the psychiatrist divorce 
is a mere incident in a rejection (insecurity) situation that has long since done its 


~s 








814 Law anp ConTEMPORARY PROBLEMS 


damage. Indeed, frequently the divorce represents a tremendous relief for the 
child. This is by no means always true—but it is true that at the Clinic we see 
many more children of separated parents than of divorced ones. In both instances 
the insecurity arising from the fact that the paramount interests of the parents are 
elsewhere is present, but the certainty and the finality of the divorce at least stops 
the daily quarrels, the daily scanning of the omens for the future, the daily rubbing 
of salt in the wounds. 

I’ve had to guess the figure but it is somewhere around one in fifteen or twenty 
(of our own cases) where all of the real damage has not been done to the child long 
before the divorce. And isn’t this something of what the situation is for the adults? 
Admittedly for one in each twenty or less the divorce proceedings and decree are a 
single terrific compelling blow. They are proof of something one “just couldn’t 
believe was happening.” ‘That occurs with children but it is the exception, not 
the rule. 

So the children of divorced parents are insecure; whatever their appearance, you 
will find somewhere a panicky loss of morale, a figurative hanging of the head. 
As they grow older they may cover this with bitter driving punishment of others, 
or they may guard and possess wife and children with an ever-hungry zeal. Or 
they may encapsulate all this part of life, defending it with a thick shell that defies 
memory or your intrusion. But it isn’t the divorce that is important—well, perhaps 
this isn’t a fair statement on the basis of our material; perhaps we had better say 
that for most it isn’t, for a few it is and for more than a few it’s something between 
those two extremes. 


Some Psycuiatric CoMPLicaTIONsS IN FamMity Break-Up 


To understand the problem and the court’s part in it, then, we are driven back 
to those conditions which surrounded its development. This would involve a 
dissertation on marriage which I am not going to attempt. As the family breaks, 
however, there are four complications which are seen often enough to require some 
statement before one attacks the therapeutic or remedial matters. 

In quite a number of families the press of adult problems means that the child 
or children have been completely forgotten. I think of a family of five grand 
youngsters—from 18 to 6. A woman who for years had been the mother’s dearest 
friend suddenly loomed as a new interest for the father. The fiery flame of struggle 
for those three adults has burned for five years and not a thought has gone to the 
children. Oh, they’ve been fed and clothed. Their ears are clean and the hair 
brushed. They’ve even had trips to the zoo—but they are really as neglected as 
though their parents had walked away. For the troubled years, and finally the 
divorce, there never seems to have been any realization that the children were also 
parties to the transaction. This complete adult absorption in their own affairs is a 
fairly frequent complication. Some lawyers whom I know do a beautiful job in 
this area though mostly it’s our experience that the lawyer is chiefly occupied in 
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seeing to it that his client gets what he or she wishes in court. Perhaps here one 
opens the door for the judge of some future time. 

There is another complication—somewhat more frequently seen—in that one or 
another child is rejected as being identified with the rejected partner. Josephine 
Brown feels that she “belongs” to the father—the mother feels the same and keeps 
her because here, at least, is one person of the father’s sort whom she can control 
and master. So because the mother must work out her frustration and because the 
father comes to court with unclean hands, Josephine goes with the mother. Often 
it works out in this way. At other times the mother rejects a boy or the father a 
girl—or there is rejection of certain ones due to traits rather than sex—amounting 
to a pretty complete wrecking of the child’s life because of identification with all 
that is feared and hated in the partner. 

Somewhat less often one gets much the same result from a quite different source. 
We first knew John Joyce at six—coming to us with a catalog of complaints that 
pretty well covered each of the day’s twenty-four hours. One searched in vain for 
a single word of praise. Admittedly he was an unprepossessing little nubbin who 
in whining ways was doing his level best to show the world his distaste of all it 
offered. The marriage was a mess, ending finally in a divorce. It was a mess from 
the start. It was based purely on the love of conquest and both parties soon 
realized this, though possibly they didn’t put it into words. John was a last des- 
perate effort at holding the union together and within a month had become the 
living present symbol of its folly. In marriages of this sort the child has no cham- 
pion. He is the scape-goat and the sooner he is out of the presence of either parent, 
the better off he is. 

There is, finally, a group of three situations which—as one or the other—we 
see with considerable frequency. In each of these the child is used by one or both 
parents as sort of a pawn in the game. 

Frequently (Stephen Brown is reported above) the child is used to punish the 
partner. The boy’s demands for toys, clothes and advancement are anxiously urged 
upon the burdened father; the girl’s ability at housework is pushed and praised to 
break the spirit of an harassed mother. It isn’t above the nicest parents to point a 
flaw, with no disappointment were the child to magnify it; and where there are 
these bitter adult struggles that particular form of attack grows apace. Children 
are coached in the absence of the other parent. Usually this is a one-sided game, 
the child supporting only one of the parents. Sometimes, if the child is quite 
bright, it will sell out to the highest bidder at any given time. 

Much less frequently the youngster is used*to hold the other parent. I usually 
see this in the form of the mother trying to hold the father, but the opposite also 
occurs. Here the child may be even quite disliked by the mother who gives it 
every solicitous care and assures the father that it needs them both. The bright 
child soon realizes the situation and forces the mother to buy cooperation at a 
high price. This spoiled, whining object by now has her at her wit’s end—hating 
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him because of his behavior, forced to play the loving parent because in this way 
alone does she think that she can hold the father. 

Finally, we occasionally see a parent currying the favor of one or another child 
as a means of bolstering a faltering ego. For either the father or mother the period 
preceding divorce is often filled with self-condemnation; one doesn’t relish the 
crumbling of a great undertaking. So the dependence or loyalty of this or that 
child is of tremendous help and is often nurtured along in proportion as the adult 
rift widens. 

In these three situations the position of the child soon turns out to be about the 
same. In all he is being used for a purpose, security or love become secondary. He 
may resent this playing on his deepest needs, he may coldly hold out for a good 
price, he may be simply dazed and confused over the conflicting tensions pressing 
on his life. I suspect that the law can never take cognizance of these matters 
further than giving the judge a wide latitude of discretion. Can the solemnity of 
the divorce, and the time it takes to get it, be used by him to assay these parts of 
the whole matter? The psychiatrist assumes that, in most instances, the fact of 
seeking a divorce would mean that it should be granted. When individuals have 
gone that far in their planning those fragile subtle needs of a real family are gone— 
nor are they of the stuff that is built by fiat. 


Wuat To Do 


The question to which we must turn is that of what sort of a decree rather 
than whether or not there should be one. And in answering that question there seem 
to be at least the following preliminary considerations. 

The fact of divorce and what it symbolizes is always damaging to the child. 
Some pretty distressing things have happened to him—matters that will tinge his 
whole life. Therefore all decisions are to be in terms of what is least damaging 
rather than of what is best for the child. 

I can’t imagine a situation in which it is fair to the child to divide him. Which- 
ever parent he goes with must thoroughly understand his basic need to feel that 
both parents did the best that they could under the circumstances. My need to 
feel that my father is a good man and my mother a good woman—and that they 
loved me—this is the cornerstone of any happiness in life. A very few parents can 
share the child without trying to divide his loyalties—but the court will do well 
to make its basic rule that one or the other have custody and control. 

Life does not easily lend itself to even-handed justice. Nor are children too 
interested in clean hands. Could a time come when disposition of the children 
will be made on the basis of where they have their best chance for security, as the 
term is used in this article? This would mean a decree planned for the future 
instead of only trying to close the past. In such decisions the court would make 
some bad mistakes; in dealing with human health and happiness one accepts this 
as an expected error in any venture that plans much good. 
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Where the child has been a pawn in the game it seems much kinder and more 
constructive that he be away from both parents, on probation. As long as parents 
use a child instead of caring for him because of who he is, it is damaging for him 
to live with either or both. This need not do away with support; it is saying to 
the parents that the court is not allowing visitation, and then custody, until these 
can be on the basis of what is good for the child. 

Our experience has been that undue importance has been given to the factor 
of support and the rights it entails. This may be excellent law and an outsider 
dare not ask too lightly for change in matters that have centuries of experience 
back of them; but it’s often hard on the children. Could we turn our faces towards 
decisions that boldly consider the rights of the children and that as boldly sought 
the money to carry these through? 

Finally, the court must consider the rights of the adults involved. This article 
deals with the children and has proceeded on the basis of their needs. Parents are 
people, too. They are only a little less children than are the youngsters involved. 
If what has been written here has disregarded that—it is due to the title. 

It would seem to the psychiatrist that these considerations place two problems 
before the court. Each of these interweaves with the other—one cannot tear them 
apart too easily. 

Even if the final decree is but the acknowledgment of the existence and drive 
of a long series of events, it is, for many persons, a procedure of considerable 
solemnity. Moreover, after an endless procession of relatives, friends, neighbors 
and lawyers who have been marshalled on the one side or the other, the judge 
represents the first impartial person in the whole affair. For this reason the psy- 
chiatrist hopes that there will come a time when judges will take into consideration 
the kind of thing that this article has been expressing. If the answer is that they 
are not prepared in this field and cannot employ expert help, the counter-answer is 
that there is nothing written here which is beyond each day’s common sense recog- 
nition of the ordinary needs of ordinary people. Perhaps the trained expert has 
here or there some trimming or addition of value, but for the most part the judge 
who is humbly courteous and has not any of his own axes to grind as to how 
people should live knows full well the hungers of persons. 

But there is another task to which I would like to see the court address itself. 
This is that of using divorce as a means of bringing about a better world for all 
people. Every court knows the terrific price that America pays for its interest in 
material gain. Who other than the judge can point out—with data—the unhappi- 
ness that comes to those who do not basically seek to live in full and cooperating 
fashion with their fellows? We advertise higher education, refrigerators, cars, the 
American “standard of living”—all of those things which cost money. Well 
enough, those are fine. But haven’t the young people the right to know that these 
are but the garments of life—and when will we dare tell our citizens that clothes 
don’t make the man? I have known a good many young married people; they 
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always start out with the notion that marriage will be successful. So divorce always 
means in some way or other a failure. But those failures could help so many others 
if they were used as teaching material. 

Another great source of separation and divorce is intolerance. We want people 
to be what we think, or hope, they are. It is so seldom that husband and wife or 
child is allowed to be himself or herself. How busy each one is making everyone 
else over! Particularly during these war years are we free to make of husband or 
wife (thousands of miles away) what we want them to be. So there will be a 
great increase in broken families following the war. A husband can be so hand- 
somely tender, a wife so beautifully efficient—so long as they don’t have to live 
together! Once more it seems to me that the court has much to tell by way of 
help to all people; once more the court can make the divorce live and grow to 
make all marriages more understanding, more tolerant. 

Earlier I pointed out that a democratic form of governance does not per se give 
security, in the sense that the word is used here. Thus if we are to preserve our 
democracy it can only be as we preserve and strengthen family life. American 
citizens have a way of doing those things they think are important. Would it be 
possible to show our people that the future of our form of government rests con- 
siderably more on the integrity of our family life than upon the amount of con- 
sumer goods we can manage to turn out next year? 

But no one can battle with the problem of growth and adjustment that is in- 
volved in every home that’s worth its salt without the faith of others, and this faith 
we haven’t given to the adults of our families. For four generations various agencies 
(public and private) have been eating into the family’s job; for two generations 
every conceivable sort of “expert” has been announcing that he or she knew how 
to do the job better. Johnny would be quite a nice lad were it not for his parents! 
Little wonder that now in war time they heed our word and go out to make money 
rather than continue to be “problem parents” in the home. Some of separation and 
divorce, much of delinquency, much of the present-day crumbling of family life is 
due precisely to this. Once more, could the court out of its experience challenge 
America to have faith in its parents? They would still stumble, but not so much 


as now. 
So, perhaps one day, if it please the court to see it, divorce will have done more 


than anything else to strengthen family life in America. 
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A child of divorced parents may find his interests affected by that body of law 
known as the Conflict of Laws whenever a question involving his custody or sup- 
port arises in a state other than one in which he and both of his parents are 
domiciled, resident, and physically present, and in which all previous judicial deter- 
minations, if any, respecting his custody or support were made. In these days of 


Of the three general types of problem that may arise in a conflicts case—juris- 
diction, foreign judgments, and choice of law—only the first two are of conse- 
quence here, since the applicable internal laws of the several states of the United 
States do not differ enough to create problems of choice of law. The most difficult 
and apparently unsettled questions are those relating to jurisdiction over custody 
and the effect of a previous custody order of a court of another state. A discussion 


At the outset it may be observed that a picture drawn solely from the reported 
cases as a model is necessarily incomplete and may be somewhat distorted. A large 
number of interstate custody tangles are straightened out through the cooperation 
of probation officers and welfare agencies at distant points or at informal, off-the- 
record hearings by juvenile courts,’ and of the residue that result in actual litigation 
only a small and hard-fought percentage reach the appellate courts. It is to this 
small percentage, however, that judges and enforcement officers must look for the 
“law” by which unwilling parents and others may be coerced when persuasion fails, 
and the cases are sufficiently numerous to have induced more than one investigator 
to hazard his conclusions based on their collective strength.2_ While the present 
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Professor of Law, University of Tennessee College of Law. Deputy Attorney General of Indiana, 1918- 
1924, 1928; Professor of Law, Mercer University, 1929-1935; Professor of Law and Dean of the School 


*This rather obvious statement has been verified by consultations with officials in Durham, N. C., 
and Knoxville, Tenn. ‘The proximity of the former place to large army posts and of the latter to 
extensive wartime industrial developments have created many long-distance custodial problems. 
records are kept of extra-judicial settlements, and frequently the correspondence is destroyed, in keeping 


* Beate, Conriicr oF Laws (1935) 716-720; GoopricH, ConFLicr oF Laws (2d ed. 1938) 358; 
StumMBERG, ConFLicT oF Laws (1937) 297; Beale, The Status of the Child and the Conflict of Laws 
(1933) 1 U. or Cut. L. Rev. 13, 21; Goodrich, Custody of Children in Divorce Suits: The Conflict of 
Laws Problem (1921) 7 Corn. L. Q. 1; Stumberg, The Status of Children in the Conflict of Laws 
(1940) 8 U. or Cut. L. Rev. 970; Notes (1933) 81 U. oF Pa. L. Rev. 970, (1940) 29 Ky. L. J. ror. 
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offering can contain little that is wholly new, it is hoped that recent additions to 
the available case law and an attempt at classification on a somewhat different basis 
than has yet come to the writer’s attention may justify an article rather than a para- 
graph of footnote references to the works of others. It is as well to begin in the 
traditional manner by an examination and criticism of what purports to be orthodox 
doctrine in the field. 

According to the Restatement of Conflict of Laws,’ “a state can exercise through 
its courts jurisdiction to determine the custody of children . . . only if the domicil 
of the person placed under custody . . . is within the state.” Beale* and Goodrich’ 
are in accord, but since a very substantial number of American courts are not, the 
theoretical and practical foundations of the Restatement rule invite inspection. Why 
should domicil be determinative of jurisdiction over the custody of children? 


The reason ordinarily given is that custody is a kind of status; that jurisdiction 
to determine matters of status depends upon the domicil of the person whose status 
is in question, and that this is because of the “social interest [of a state] in the per- 
sonality of its domiciliaries and . . . in such of their domestic relations as have to 
do with the procreation and nurture of citizens.”® If any understandable meaning 
is to be given to the word “status,” it is difficult to see how custody can be brought 
within it. The relationships of husband and wife and of parent and child, and the 
variations of the latter relationship depending upon legitimacy, legitimation and 
adoption, all carry with them important legal rights and duties as between the 
parties themselves, and materially affect rights of succession upon death. This is 
not true of custody. A child whose custody is awarded to his mother is still his 
father’s child; the father is still under a duty of support,’ and the child’s right of 
inheritance is in no way altered. The relationship between custodian and child is 
in its essence a physical rather than a legal one;® it is temporary in its nature, and 
about the only attribute of status which it possesses is the parties’ lack of power to 
terminate it at their will.® 

This, however, may of itself be nothing but a quibble over words. If the nature 
of custody is such that the state of the child’s domicil has an exclusive or paramount 
interest in the disposition of the question, it matters little whether or not it is prop- 
erly placed in the category of status. There is no principle of natural law, or con- 

8 RESTATEMENT, ConFLIcT OF Laws (1934) sec. 117. Cf. sec. 148. 

* BeaLe, Conriict oF Laws (1935) 717. 

5 Goopricu, ConFiicr oF Laws (2d ed. 1938) 358. Compare the same author’s earlier statement 
that this “is not an open and shut proposition.” (1921) 7 Corn. L. Q., supra note 2, at 2. 

® RESTATEMENT, CONFLICT OF Laws (1934) sec. 119, Comment c. 

™Mappen, Domestic RELATIONS (1931) 388, noting a minority view contra. 

® GoopricH, ConFiict oF Laws (2d. ed. 1938) at 358 suggests that an award of custody to one 
parent makes it unnecessary to secure the other’s consent to an adoption, citing Note, ANN. Cas. 1914A, 
223. The source cited is, however, careful to state that this consequence follows only “by statute in 
some jurisdictions.” 

*“TIn the Restatement of this subject, a ‘status’ means a legal personal relationship, not temporary 


in its nature nor terminable at the mere will of the parties, with which third persons and the state are 
concerned.” RESTATEMENT, CONFLICT OF Laws (1934) sec. 119. 
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stitutional law, or international law, that inexorably connects “domicil” with “status” 
or separates it from things that are not status.’° But in view of the artificial nature 
of the domicil concept as applied to children of divorced or otherwise separated 
parents, it is not only possible but it often happens that the technical domicil has 
little or no practical concern with the child’s fate, while some other state may be 
confronted with an immediate and pressing problem. It is worth while to elaborate 
on this proposition by inquiring into what constitutes a child’s domicil and just 
what concern a state may have in the custody of a child. 

First, as to domicil. A determination of the domicil of a man or an unmarried 
woman, adult and sui juris, ordinarily follows a realistic search for actual home ties." 
The traditional insistence upon a single domicil causes trouble, of course, in the 
case of the individual with two or more “residences,”’* but in any event his domicil 
will be located at some place where he actually lives. It is only the homeless wan- 
derer whose domicil is likely to be found in a place which he has long forgotten 
or has never seen, and no better solution of his problem has been suggested than 
to assign to him his domicil of origin.* The domicil of a married woman is still 
under some circumstances surrounded by an aura of unreality, as when she marries 
a man domiciled in a state in which she has not yet set foot,’* but for the most part 
domicil and actual residence coincide in her case as in that of her husband. Her 
power to acquire a separate domicil of choice regardless of motive or fault, now 
acknowledged by the United States Supreme Court for purposes of full faith and 
credit in divorce,!® will probably be recognized by state courts for all purposes as 
rapidly as occasions arise.’® Where, as in these cases, domicil and “home in fact” 
are practically synonymous, the significance of domicil in settling questions of mar- 
riage, divorce, adoption and other permanent family relations may be conceded. 

An unemancipated minor child cannot, however, acquire a domicil of choice; 
he is assigned a domicil “by operation of law.” Where family life is normal this 
may be well enough, for the child is given his father’s domicil,’” the factual con- 
nection with which is the same in the case of both father and child. But complica- 
tions arise when the parents separate, and the more complicated cases are precisely 
the ones that breed litigation over custody involving problems of jurisdiction. If 
the mother takes the child with her and establishes an independent domicil for her- 
self, some authorities declare that the child still retains his father’s domicil,’® although 


2° Compare Cook, THE LocicaL aNp LEGAL Bases OF THE ConFLIcT OF Laws (1942) Ch. I. 

11 RESTATEMENT, CONFLICT OF Laws (1934) secs. 12, 13, 15, 19. 

121m re Dorrance’s Estate, 309 Pa. 151, 163 Atl. 303 (1932); Texas v. Florida, 306 U. S. 398 
(1939). 18 RESTATEMENT, CONFLICT OF Laws (1934) sec. 14. 

** Id. sec. 27, Illustration 1. This situation is unusually common today as a consequence of numerous 
war marriages in this country and abroad. 

18 Williams v. North Carolina, 317 U. S. 287 (1942). 

2° This view had already been adopted in some states. Younger v. Gianotti, 176 Tenn. 139, 138 
S. W. (2d) 448 (1940); Commonwealth v. Rutherfoord, 160 Va. 524, 169 S. E. 909, 90 A. L. R. 348 
(1933). 

17 RESTATEMENT, CoNnFLICT OF Laws (1934) sec. 30. 

18 Glass v. Glass, 260 Mass. 562, 157 N. E. 621, 53 A. L. R. 1157 (1927). 
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the “correct modern view” is said to be that he takes his mother’s domicil if the 
separation was through the father’s fault.’® If relative fault as between the parents 
is the controlling factor, it would seem that the court must try that question as a 
prerequisite to assuming jurisdiction over custody. The same problem would arise 
where there has been a divorce or judicial separation but the decree makes no pro- 
vision for custody.2° If the decree does provide for custody (assuming that the 
court has jurisdiction to make a custody order),”* the child takes the domicil of the 
parent to whom custody is awarded.?* This is simple if one parent is given ex- 
clusive custody, and the allowance of occasional “visits” to the other parent need 
not cause concern.?* But what of the case where the child is given to one parent 
during the school term and to the other for the summer vacation?** If in such a 
case the child takes the domicil of the parent with whom he lives for the greater 
part of the year, what happens where custody is awarded to the parents alternately 
for equal periods? Does domicil remain with the father on the ground that no 
other solution is possible, or does it shift back and forth with the changing cus- 
todianship? The latter solution is strangely inconsistent with the fundamental idea 
of domicil as a permanent home, yet it has been seriously suggested.?> If this is 
correct, is the shift in domicil governed by the calendar or by the change of cus- 
todianship in fact??® There have even been cases of “joint” custody by decree.” 
Where is the child’s domicil when the joint custodians live in different states?” 
Even if positive answers to all these questions were possible, enough has been said 
to show that in cases of this sort domicil is an extremely insecure hook upon which 
to hang any cloak of jurisdiction. That this is peculiarly true of jurisdiction over 
custody will, it is believed, be apparent when the object and purpose of a judicial 
determination of custody are considered. 

It is universally conceded that the welfare of the child is the paramount con- 
sideration in any dispute over custody.” What state has sufficient “social interest” 
in the welfare of a particular child to justify its courts in concerning themselves 
with his custody? The problem may perhaps best be seen by considering a hypo- 


2° Beate, Conriicr or Laws (1935) 215. 

2° Except that here the question of fault might in some cases be deemed to have been adjudicated 
by the decree. 

*11f the court is without jurisdiction to award custody, the resulting custodianship would seem to 
be merely a factual one, creating the same problem as if there had been no custody order at all. 

22 Beate, ConFLict oF Laws (1935) 215; RESTATEMENT, CoNFLIcT OF Laws (1934) sec. 32. 

28 Buckmam v. Houghton, 202 Minn. 460, 278 N. W. 908 (1938). 

*4See Foster v. Foster, 8 Cal. (2d) 719, 68 Pac. (2d) 719 (1937). 

25 Note (1940) 29 Ky. L. J. 103. 

*° The latter alternative was adopted by the court in State ex rel. Larson v. Larson, 190 Minn. 489, 
252 N. W. 329 (1934), but the solution was criticized in Note (1940) 29 Ky. L. J. 103. Compare 
Note (1934) 18 Minn. L. Rev. 591. 

27 Ex parte Leu, 240 Mich. 240, 215 N. W. 384 (1927) (Ohio decree). 

*® Under a statute providing for equal rights of custody as between husband and wife, it has been 
held that the child’s domicil is that of the parent with whom he lives. White v. White, 77 N. H. 26, 
86 Atl. 353 (1913). 

2° MappEN, Domestic RELATIONS (1931) 369. 
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thetical case, not at all unlikely to occur in real life®® A husband, H, and his wife, 
W, are domiciled with their child, C, in State X. A divorce is granted by a 
court of that state, and the custody of C is awarded alternately to H and W, each 
for six months out of the year. W leaves, takes up her residence in State Y, and 
there assumes physical custody of C at the time fixed by the decree. At the end 
of her period of permissible custody, instead of surrendering the child to H she 
clandestinely removes him to State Z, where both are subsequently discovered by 
H. So far as an interest in the “procreation and nurture of citizens” is concerned, 
the practical claims of States X and Y would seem to be exactly equal. If and when 
C reaches maturity, he is as likely to settle in one state as the other. And if State 
Z makes any pretense of righteousness, it must acknowledge at least a human- 
itarian interest in the welfare of a child found within its borders. Somewhat less 
altruistic considerations may be found in the interests of State X in compelling 
obedience to the decrees of its courts, of State Y in discouraging misconduct on 
the part of its own residents, and of State Z in preserving the peace within its bor- 
ders. In addition, there is the cold fact that the child and his factual custodian 
are in State Z where they can be dealt with directly and effectively, while the courts 
of X and Y may find themselves powerless to enforce any orders they might make. 
Whether the courts of Y or Z, having assumed jurisdiction, will dispose of the child 
in accordance with the terms of the previous order of the court in State X or will 
make an independent investigation, would seem to be another matter. Without 
“jurisdiction” they can do nothing whatever.>* 

To a judge faced with this intensely practical situation, speculations over the 
niceties of domicil, of distinctions between jurisdiction in personam and in rem, and, 
in the latter case, whether the res to be dealt with is the child’s status or his cor- 
poral person, must seem as irrelevant to the matter in hand as a stratospheric flight 
to the domestic problems of an earthworm. Yet these are the tools with which he 
is expected to work. Is it any wonder that the products of his labors often bear 
the unmistakable imprint of more efficient implements? 

Apparently recognizing the inadequacy and impractical nature of the domicil 
concept as a basis of jurisdiction over custody, a large and rapidly growing body 
of courts have frankly substituted more realistic and workable tests. The com- 
monest of these substitutes is the actual residence of the child as distinguished from 
his technical domicil. Thus the New York Court of Appeals has said: “The juris- 
diction of a state to regulate the custody of infants found within its territory does 
not depend upon the domicil of its parents. It has its origin in the protection that 
is due to the incompetent or helpless... . For this, the residence of the child 
suffices, though the domicil be elsewhere.”*? Similar views have been expressed by 


8° Similar situations have occurred in the reported cases. See, for example, Ex parte Wenman, 
33 Cal. App. 592, 165 Pac. 1024 (1917). *1 See p. 825 infra. 

82 Cardozo, J., in Finlay v. Finlay, 240 N. Y. 429, 148 N. E. 624, go A. L. R. 937 (1925). The 
persistent ignoring of this case by text writers is hard to understand. It is not cited by Beale or Good- 
rich, both of whom offer as representative of the New York view a nineteenth century nisi prius decision 
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a number of other courts.** In some cases the physical presence of the child has 
been treated as the determining factor, for reasons seldom made clear in the opin- 
ions,** and in still others custody proceedings have been considered as having suffi- 
cient characteristics of an action in personam to require personal jurisdiction over 
the defendant parent.*® ; 

A substantial number—possibly a numerical majority—of courts are still on rec- 
ord in favor of the child’s domicil as the sole jurisdictional test in custody cases.** 
In practically all of these cases, however, the child’s residence-in-fact was found to 
be his domicil, sometimes by straining slightly the traditional definitions of domicil 
as applied to unemancipated minors. The one case found in which this was patently 
not true®’ serves, by its very uniqueness, to accentuate the significance of actual 
residence in the others. 

This brief survey of the case law would seem to justify the conclusion that the 
substitution of residence for domicil as a test of jurisdiction,®* or a re-definition of 
domicil to make it synonymous with residence when applied to minor children,” 
would resolve the apparent conflict in the decisions. But, even if one should be 
willing to discard as erroneous the decisions in which neither residence nor domicil 
has been accepted as the decisive factor, and attribute to the ignorance or indolence 
of counsel a failure to challenge jurisdiction in doubtful cases in which its existence 


emphasizing the importance of domicil. People v. Dewey, 23 Misc. 267, 50 N. Y. Supp. 1013 (1898). 
Goopricu (2d ed., p. 358) also cites People v. Winston, 31 App. Div. 121, 52 N. Y. Supp. 814 (1898), 
but the talk there is of residence and the decision turned on the absence of the child from the state. 
It is true that the statement quoted in the text above was dictum, but the same can be said of prac- 
tically all of the pronouncements to the effect that domicil is decisive, and in any event Cardozo’s dicta, 
like Holmes’s dissents, have often become accepted law. This particular bit of obiter has been expressly 
approved in State v. Black, 239 Ala. 644, 196 So. 713 (1940); Wear v. Wear, 130 Kan. 205, 285 Pac. 
606, 72 A. L. R. 425 (1930); Kartman v. Kartman, 163 Md. 19, 161 Atl. 269 (1932); Sheehy v. 
Sheehy, 88 N. H. 223, 186 Atl. 1, 107 A. L. R. 635 (1936); Hachez v. Hachez, 124 N. J. Eq. 442, 
1 A. 2d 845 (1938); Burrowes v. Burrowes, 210 N. C. 788, 188 S. E. 648 (1936); In re Rosenthal, 
103 Pa. Super. 27, 157 Atl. 342 (1931). In some of these cases, too, the proposition had little to do 
with the matter before the court; but the immediate subject of inquiry is what the courts are saying. 

*In addition to the cases in the preceding note, see Titcomb v. Superior Court, 220 Cal. 34, 29 
Pac. (2d) 206 (1934); Durfee v. Durfee, 293 Mass. 472, 200 N. E. 395 (1936), quoting Woodworth 
v. Spring, 4 Allen 321 (Mass. 1862); Goldsmith v. Salkey, 131 Tex. 139, 112 S. W. (2d) 165, 116 
A. L. R. 1293 (1938). 

%* Ex parte Inman, 32 Cal: App. (2d) 130, 89 Pac. (2d) 421 (1939); State ex rel. Clark v. Clark, 
148 Fla. 452, 4 So. (2d) 517 (1941); Cole v. Cole, 12 So. (2d) 425 (Miss. 1943); May v. May, 233 
App. Div. 519, 253 N. Y. Supp.'606 (1931); Rogers v. Commonwealth, 176 Va. 355, 11 S. E. (2d) 584 
(1940). In some of these cases, at least, the court probably had in mind the child’s residence. 

®5 Marts v. Marts, 15 Cal. App. (2d) 224, 59 Pac. (2d) 170 (1936); Anderson v. Anderson, 74 
W. Va. 124, 81 S. E. 706 (1914). 

*° Elliott v. Elliott, 181 Ga. 545, 182 S. E. 845 (1935); Duryea v. Duryea, 46 Idaho 512, 269 Pac. 
987 (1928); Callahan v. Callahan, 296 Ky. 444, 177 S. W. (2d) 565 (1944); Person v. Person, 172 
La. 740, 135 So. 225 (1931); Glass v. Glass, 260 Mass. 562, 157 N. E. 621 (1927) (applying a statute) ; 
In re Volk, 254 Mich. 25, 235 N. W. 854 (1931); State ex rel. Larson v. Larson, 190 Minn. 489, 252 
N. W. 329 (1934); McAdams v. McFerron, 180 Miss. 644, 178 So. 333 (1938); Pieretti v. Pieretti, 13 
N. J. Misc. 98, 176 Atl. 589 (1935); Chapman v. Walker, 144 Okla. 83, 289 Pac. 740 (1930); Barnes 
v. Lee, 128 Ore. 655, 275 Pac. 661 (1929); Jones v. McCloud, 142 Pac. (2d) 397 (Wash. 1943). 

*7 Pieretti v. Pieretti, 13 N. J. Misc. 98, 176 Atl. 589 (1935), discussed infra, p. 827. 

*8 Stumberg, The Status of Children in the Conflict of Laws (1940) 8 U. Cu. L. Rev. 42, 62. 

®° Note (1932) 81 U. or Pa. L. Rev. 970, 978. 
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has been taken for granted,*° two important and closely related groups of cases 
would remain unexplained. These may be briefly noted at this point and examined 
in more detail somewhat later. 

First, there are the cases involving the problem of continuing jurisdiction. Does 
a court that has once made a valid custody order have authority to modify it after 
the child has been removed to another state and acquired a new residence and 
domicil? Yes, says the court that made the order.*? No, says the court of the state 
to which the child has removed.*? Theoretical arguments on either side are equally 
persuasive, and have not succeeded in solving the dilemma. 

Second, there is the large and important group of cases in which a court of one 
state is asked to lend its aid in carrying out a custody order of a court of another 
state. Here the accepted formula is a simple one and carries on its face no implication 
of a jurisdictional problem. If the court issuing the order had jurisdiction, the order 
will be respected by the courts of other states as conclusive with respect to all mat- 
ters up to the time of its rendition, and will be disregarded only upon a showing 
of changed circumstances justifying a change in custody.“* The “jurisdiction” of 
the second court is generally assumed without question, although occasionally where 
the child is not domiciled or resident in the state the court will decline to consider 
a change in custody even on a showing of changed conditions, on the ground that 
jurisdiction to make such an alteration in custody is elsewhere.*® 

In this type of case the elusive nature of “jurisdiction” is strikingly illustrated. 
In the example given earlier in this article, of the child found in State Z after a 
clandestine removal from State Y contrary to the order of the court of State X, it 
must be conceded that a court of Z has the power (and one that will be recognized 
elsewhere) *® to do something, if it is only to rubber-stamp the decree of X and give 
to its administrative officers the job of enforcing it. But suppose there is no previous 
order to be rubber-stamped. Must the courts of Z sit with their hands folded and 
watch the warring parents seize the child from each other in unguarded moments? 
Of course not. They can, and probably will, investigate the relative fitness of the 
parents and make such disposition of the child as his own best interests seem to 
dictate. If this is not “jurisdiction” over “custody,” what is it? And is the juristic 
nature of the transaction altered by the fact that the court of Z disposes of the child 
in accordance with a previous order from a court of X? If it is permissible to 
draw an analogy from the comparatively understandable field of jurisdiction over 


“9 See Stafford v. Stafford, 299 Ill. 438, 132 N. E. 452, 20 A. L. R. 827 (1921); White v. White, 
214 Ind. 405, 15 N. E. .(2d) 86 (1938); Cooke v. Cooke, 67 Utah 371, 248 Pac. 83 (1926). 

“1 Note (1931) 70 A. L. R. 526. 

42 Ex parte Inman, 32 Cal. App. (2d) 130, 89 Pac. (2d) 421 (1939); Barnes v. Lee, 128 Ore. 655, 
275 Pac. 661 (1929). 

43 Professor (now Judge) Goodrich solved it, with confessed hesitation, in favor of the first state. 
Goodrich, Custody of Children in Divorce Suits (1921) 7 Corn. L. Q. 1. 

“4 Notes (1922) 20 A. L. R. 815, (1931) 72 A. L. R. 441, (1938) 116 A. L. R. 1299. 

“5 Jones v. McCloud, 142 Pac. (2d) 397 (Wash. 1943). 

46 That this is essential to constitute jurisdiction, see RESTATEMENT, ConFLict oF Laws (1934) secs. 
42, 74, and Comments under the latter section. 
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the person, consider an action in State Z to recover on a money judgment from a 
court of X. Jurisdiction of the defendant’s person by the court of Z is just as essen- 
tial to a valid judgment here as it would be if the suit were founded on an inde- 
pendent cause of action.*” The former judgment may be res judicata; it may carry 
the constitutional guaranty of full faith and credit; but this will not be a substitute 
for jurisdiction in the court that is asked to enforce it. Is it any more reasonable 
to say that a custody decree rendered in one state may be enforced in another 
unless the courts of the latter state have jurisdiction? 


Answers to the questions posed above may, it will probably be said, ™ found in 
the Restatement, which recognizes the power of “any state into which the child 
comes” to appoint a temporary guardian or take the child from an unfit custodian 
and give him “while in the state” to another person.*® And why is this not an 
exercise of “jurisdiction”? Because it is only “effective within the state” unless the 
state is also the child’s domicil, in which case “the action will affect the status and 
will therefore be effective in every state.”** With sincere respect to the scholarly 
authors of the Restatement, the present writer confesses that to his somewhat earth- 
bound intellect this is a pure abstraction, put forward to make hard facts fit an 
a priori theory of jurisdiction. Conceding that one or two rarely-claimed and there- 
fore ordinarily immaterial legal relations may be dependent upon custody, and so 
give it a flavor of “status” when occasion demands,” in ninety-nine out of a hun- 
dred cases the only relation that the parties expect the court to do anything about 
is a purely physical one.** Judicial action in a state “into which the child comes” 
controls this physical relation just as effectively as does like action at his domicil. 
A distinction between jurisdiction in the one case and power without jurisdiction 
in the other,” on the ground that “status” is affected in the former and not in the 
latter, serves no useful purpose and therefore has no place in the law. 


This, like the question of whether custody is status at all,"* may be only a matter 
of words, but words have been the chief trouble-makers in this field, and if it can be 
established that a non-domiciliary court may have “jurisdiction” over custody, the 
path is cleared for a new approach to the whole problem. Space will not permit a 
fuller demonstration, and the matter will be left to whatever persuasive force there 
may be in the observations already made. An inquiry into what the courts have 
actually done when confronted with particular fact situations, with only incidental 
regard to their expressed reasons for doing it, is next in order. 


‘7 Yntema, The Enforcement of Judgments in Anglo-American Law (1935) 33 Micu. L. Rev. 
1129, 1165. “8 RESTATEMENT, CoNFLICT OF Laws (1934) secs. 118, 147, 148. 

4° Id., sec. 148, Comment. 5° See note 8, supra. 

51 This is not a jibe at parental love. The emotional relations which the parent desires must be 
worked out between him and the child after the physical relation has been assured by the action of the 
court. 

52 RESTATEMENT, CONFLICT OF Laws (1934) sec. 74, Comment 5. A plea of nolo contendere is here 
entered in advance to a charge of assault upon the whole Restatement theory of jurisdiction. The point 
made in the text seems valid whether that theory be accepted or not. 

58 See p. 820 supra. 
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So far as the reported cases indicate, the court that is first appealed to for a 
determination of the custody of a particular child rarely refuses to assume juris- 
diction if the forum has any substantial connection with the case. The connecting 
factor may be the child’s domicil,°* or his residence,” or his mere physical presence 
in the state;°® or the pendency of divorce proceedings to which the question of cus- 
tody is incidental,’ or jurisdiction over the person of the defending parent may be 
deemed sufficient.® If no reasonable connection is apparent, of course jurisdiction 
will be disclaimed. In the few cases in which such a connection appeared to exist 
but the court nevertheless declined to act, it was obvious either that some other 
state had a substantially greater interest which it was in a position to protect, or 
that the court was impotent to enforce any orders it might make. The last-named 
situation was the one that confronted the California court in the much-cited case 
of De la Montanya v. De la Montanya,® which has been criticized because of its 
failure to recognize the domicil of the child as a basis of jurisdiction.°* There the 
defendant husband, before service of process in his wife’s divorce action, took the 
children out of the state, and by the time of the hearing had settled down with 
them permanently in France. An order awarding custody to the wife would have 
been a futile gesture, which the court can scarcely be blamed for refusing to make. 
An illuminating contrast may be found in the New Jersey case of Pieretti v. 
Pieretti,®= where the court assumed jurisdiction on the ground that the child’s dom- 
icil was in the state with his father, although the child was born in Italy, had re- 
mained there with his mother since birth, and had never seen his father. Here 
the only relief sought was a support order against the father, resident in New Jersey 
and before the court, and jurisdiction to award custody to the mother was thought 
to be needed as a prop for that order.’ 


Having once taken jurisdiction and awarded custody to one party or the other, 
the courts almost without exception regard their own jurisdiction as a continuing 
one, giving them power to modify as changed circumstances may dictate, though 
some or all of the persons concerned may have removed from the state.°* The 
decision may be put on the ground that the removal did not effect a change in 
domicil,® or that the parents, having been before the court originally, are personally 
bound by the order and any modifications thereof,® or that jurisdiction over the 


54 Minick v. Minick, 111 Fla. 469, 149 So. 483 (1933); Pieretti v. Pieretti, 13 N. J. Misc. 98, 176 
Atl. 589 (1935). 55 Compare cases cited in notes 32 and 33, supra. 
56 Di Giorgio v. Di Giorgio, 13 So. (2d) 596 (Fla. 1943); Rogers v. Commonwealth, 176 Va. 355, 
S. E. (2d) 584 (1940). 

57 Hatch v. Hatch, 15 N. J. Misc. 461, 192 Atl. 241 (1937). 

58 Conrad v. Conrad, 296 S. W.'196 (Mo. App. 1927). 

5° Burrowes v. Burrowes, 210 N. C. 788, 188 S. E. 648 (1936). 

®° State ex rel. Clark v. Clark, 148 Fla. 452, 4 So. (2d) 517 (1941); May v. May, 233 App. Div. 
519, 253 N. Y. S. 606 (1931); Lanning v. Gregory, 100 Tex. 310, 99 S. W. 542 (1907). 

®1 112 Cal. 101, 44 Pac. 345 (1896). ®2 Beate, ConFiict oF Laws (1935) 718, n. I. 
*3 13 N. J. Misc. 98, 176 Atl. 589 (1935). ®* Note (1931) 70 A. L. R. 526. 
®5 Person v. Person, 172 La. 740, 135 So. 225 (1931). 
®6 Conrad v. Conrad, 296 S. W. 196 (Mo. App. 1927). 
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person of the defending parent at the time of the modification is enough;® but 
oftener than not the court justifies its action on the simple ground that jurisdiction 
once attached is not defeated by a removal even though it effects a change in 
domicil.® 

A court may, however, refrain from exercising a jurisdiction which it regards 
itself as possessing, and decline to act when the interests of another state have be- 
come paramount or exclusive since the making of the original order. As the New 
Jersey Chancery Court has said,® the continuing jurisdiction is a discretionary one, 
and where all the parties concerned have become resident and domiciled in another 
state “practical considerations, as well as principles of propriety and comity, require 
that this court keep hands off.”"° A failure to exercise this commendable self- 
restraint has sometimes led to rebuke by another court when asked to lend its aid 
in enforcing an order made after the focal point of the family problem has moved 
elsewhere.” 

A majority of the custody cases in the Conflicts field have to do with the respect 
which the courts of one state will pay to previous judicial determinations in another 
state. Here, as we have seen,” the courts with almost unanimous accord assert that 
they consider themselves bound by the prior determination if made by a court hav- 
ing jurisdiction and if there is no showing of a change in conditions justifying a 
corresponding change in custody. One hesitates to believe that these courts do not 
really mean what they say, but doubts are bound to arise when it is found that, 
out of sixty-odd cases selected with a view to discovering what the courts are actually 
doing and with no idea of justifying a pre-formed opinion, in substantially less than 
half did the court actually enforce the provisions of the previous order. The other 
and larger group of cases is about evenly divided between those in which a material 
change in circumstances was found to have occurred since the foreign decree was 
rendered, and those in which the court considered itself free to examine the merits 
from the beginning because of an asserted jurisdictional defect or for some other 
reason. 

On finding the decisions in this apparently inconclusive state, one is prompted to 
suggest that the cases stand for certain propositions quite different from the an- 
nounced ratio decidendt, rather than to leave the area in its present deceptively 
charted condition. Certain facts, for instance, strikingly stand out. Looking first 
at the cases in which the custody orders of the foreign court were respected and 

®7 Marts v. Marts, 15 Cal. App. (2d) 224, 59 Pac. (2d) 170 (1936). 

®8 Morrill v. Morrill, 83 Conn. 479, 77 Atl. 1 (1910); Roosma v. Moots, 62 Idaho 450, 112 Pac. 
(2d) 1000 (1941); Stafford v. Stafford, 299 Ill. 438, 132 N. E. 452, 20 A. L. R. 827 (1921); White 
v. Shalit, 136 Me. 65, 1 A. (2d) 765 (1938); Hersey v. Hersey, 271 Mass. 545, 171 N. E. 815, 70 
A. L. R. 518 (1930); Tinker v. Tinker, 144 Okla. 97, 290 Pac. 185 (1930). 


°° Hatch v. Hatch, 15 N. J. Misc. 461, 192 Atl. 241 (1937). 
7° See also Berry v. Berry, 60 N. Dak. 353, 234 N. W. 520 (1931); Dorman v. Friendly, 146 Fla. 


732, 1 So. (2d) 734 (1941). ‘ 
1 People ex rel. Wagner v. Torrence, 94 Colo. 47, 27 Pac. (2d) 1038 (1933). 


_ ™See p. 725 supra. 
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carried out, one is impressed by the large proportion of them.in which the child 
had been abducted from the complaining parent or had been brought into the forum 
in defiance of the orders of the court of a sister state.“* When to these are added 
the instances of casual visits or health pilgrimages to the forum, followed by a 
refusal on the part of the resident parent or host to relinquish custody,’* more than 
half of the decisions enforcing the foreign decree are accounted for. It is at least 
arguable that these adjudications were based not on the compulsion of full faith 
and credit, but rather on the exercise of a sound judicial discretion taking into 
account the manifestly superior interest of the other state and the convenience and 
propriety of allowing conflicting claims to be settled there. Sometimes the court 
in which the second proceedings are had examines the facts for itself and agrees 
with the earlier disposition on the basis of the child’s welfare.” If the matter is in 
doubt, viewed independently, acquiescence in the prior order will often promote 
that stability of environment which in itself is an important factor in the welfare of 
the child.”* As might be expected, there are cases in which the facts as reported 
disclose no reason for the decision other than a disposition to accord full faith and 
credit to the previous decree;’’ but the case is rare in which this is done in the face 
of an express disapproval of the adjudication already made.” 

Equally striking facts are disclosed by an examination of the cases in which the 
court, without requiring a showing of changed circumstances, refused to carry out 
the orders of the foreign tribunal. The bulk of the cases in this group involve one 
of two fact situations: either the foreign court has attempted to modify its own 
previous order by taking the child from the lawful custodian who meanwhile had 
become a good-faith resident of the forum,” or the order sought to be enforced was 
incidental to a divorce secured at a newly acquired domicil of one of the parents 
and purported to change the custody of a child who had continued to be a resident 
of the forum.®° To recognize the foreign decree under either of these circumstances 


78 Burns v. Shapley, 16 Ala. App. 297, 77 So. 447 (1917); State v. Black, 239 Ala. 644, 196 So. 
713 (1940); Ex parte Livingston, 292 Pac. 285 (Cal. App. 1930); Drake v. Drake, 187 Ga. 423, 1 
S. E. (2d) 573 (1939); Stafford v. Stafford, 287 Ky. 804, 155 S. W. (2d) 220 (1941); Evens v. Keller, 
35 N. Mex. 658, 6 Pac. (2d) 200 (1931); Chapman v. Walker, 144 Okla. 83, 289 Pac. 740 (1930); 
Jones v. McCloud, 142 Pac. (2d) 397 (Wash. 1943). 

74 Foster v. Foster, 8 Cal. (2d) 719, 68 Pac. (2d) 719 (1937); Wear v. Wear, 130 Kans. 205, 285 
Pac. 606, 72 A. L. R. 425 (1930); Hachez v. Hachez, 124 N. J. Eq. 442, 1 A. (2d) 845 (1938); 
Kenner v. Kenner, 139 Tenn. 211, 201 S. W. 779 (1918). 

75 People ex rel. Herzog v. Morgan, 287 N. Y. 317, 39 N. E. (2d) 255 (1942); Cooke v. Cooke, 
67 Utah 371, 248 Pac. 83 (1926); Ex parte Burns, 194 Wash. 293, 77 Pac. (2d) 1025 (1938). 

7 Foster v. Foster, 8 Cal. (2d) 719, 68 Pac. (2d) 719 (1937). See Stumberg, The Status of Chil- 
dren in the Conflict of Laws (1940) 8 U. or Cut. L. Rev. 42, 57. 

™7 Cole v. Cole, 12 So. (2d) 425 (Miss. 1943); State ex rel. Nipp v. District Court, 46 Mont. 425, 
128 Pac. 590 (1912); In re Jiranek, 267 App. Div. 607, 47 N. Y. S. (2d) 625 (1944). 

78 In re Leete, 205 Mo. App. 225, 223 S. W. 962 (1920), is such a case. 

7 Ex parte Inman, 32 Cal. App. (2d) 130, 89 Pac. (2d) 421 (1939); People ex rel. Wagner v. Tor- 
rence, 94 Colo. 47, 27 Pac. (2d) 1038 (1933); Duryea v. Duryea, 46 Idaho 512, 269 Pac. 987 (1928); 
Kruse v. Kruse, 150 Kans. 946, 96 Pac. (2d) 849 (1940); Ex parte Peddicord, 269 Mich. 142, 256 
N. W. 833 (1934); Goldsmith v. Salkey, 131 Tex. 139, 112 S. W. (2d) 165, 116 A. L. R. 1293 (1938). 

8° Elliott v. Elliott, 181 Ga. 545, 182 S. E. 845 (1935); MacNeill v. McElroy, 193 Ga. 55, 17 S. E. 
(2d) 169 (1941); McAdams v. McFerron, 180 Miss. 644, 178 So. 333 (1938); cf. Bourn v. Hinsey, 
134 Fla. 404, 183 So. 614 (1938). 
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would result in upsetting a working family arrangement in the forum state, a result 
which the courts of that state would not care to reach without mature consideration 
of all relevant facts, unfettered by the previous determination of another court 
which never had, or has ceased to have, any substantial interest in the affair. 

It is hard to draw satisfactory conclusions from the cases in which the court 
has disregarded the foreign decree on the ground of a material change in circum- 
stances.** In some of them the significance of the change is not perceptible to an 
impartial eye,®* while in others it is obvious.** In some the court could have found 
ample theoretical justification for ignoring the previous determination even on the 
facts then existing;** in others this would not have been so easy.®° But in all of 
them which the writer has discovered, an existing family unit in the forum state 
was affected by the litigation,®® and in all common sense this ought to be enough 
justification for deciding the issue on the basis of an independent investigation of 
the facts. 

May it not be that these jurisdictional clashes could be largely avoided by con- 
ceding jurisdiction to the courts of two or more states simultaneously? There is 
nothing impossible or even unusual about this in the case of jurisdiction over the 
person. Thus the courts of three states may at the same instant have jurisdiction 
of an individual defendant in a suit on a single promissory note: one because he is 
present there, another because he is domiciled there, and the third because he has 
consented to be sued there.®’ So in that most familiar example of jurisdiction over 
status—jurisdiction to divorce—the domicils of both parties are on an equal footing.®* 


Running through the custody cases, however, is a persistent assumption that 
some one state must have exclusive jurisdiction to determine the custody of a child 
at a given time.®® This is the Restatement view,” and it is understandable if cus- 
tody is “status” and if status in turn is within the sole jurisdiction of the courts 
of the domicil—a line of reasoning that has already been subjected to questioning. 
From a standpoint of expediency and of achieving socially desirable ends, there 


®1 Stumberg, supra note 76. 

82 Gaunt v. Gaunt, 160 Okla. 195, 16 Pac. (2d) 579 (1932); cf. Sheehy v. Sheehy, 88 N. H. 223, 
186 Atl. 1, 107 A. L. R. 635 (1936). 

88 Hamilton v. Anderson, 176 Ark. 76, 2 S. W. (2d) 673 (1928); State ex rel. Aldridge v. Aldridge, 
163 Minn. 435, 204 N. W. 324 (1925). In Kniepkamp v. Richards, 192 Ga. 509, 16 S. E. (2d) 24 
(1941), the husband’s pro-German tendencies, although existing at the time of the previous decree, 
had taken on a new significance in the light of international developments. 

®¢ Gaunt v. Gaunt, 160 Okla. 195, 16 Pac. (2d) 579 (1932); Miller v. Schneider, 170 S. W. (2d) 
301 (Tex. Civ. App. 1943). 

85 White v. White, 214 Ind. 405, 15 N. E. (2d) 86 (1938). 

8° Cases are collected in Notes (1922) 20 A. L. R. 815, (1931) 72 A. L. R. 441, (1938) 116 A 
L. R. 1299. 

87 RESTATEMENT, CONFLICT OF Laws (1934) sec. 77. 

8° This at any rate is the conception of the moment. Williams v. North Carolina, 317 U. S. 287 
(1942). 

8° Ex parte Inman, 32 Cal. App. (2d) 130, 89 Pac. (2d) 421 (1939); Elliott v. Elliott, 181 Ga. 
545, 182 S. E. 845 (1935); Kruse v. Kruse, 150 Kans. 946, 96 Pac. (2d) 849 (1940); In re Volk, 254 
Mich. 25, 235 N. W. 854 (1931); Hatch v. Hatch, 15 N. J. Misc. 461, 192 Atl. 241 (1937). 

°° RESTATEMENT, CONFLICT OF Laws (1934) sec. 117, quoted supra, p. 820. 
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seems to be only one argument in favor of confining jurisdiction to a single state: 
that it will produce stability, and discourage the crossing of state lines to avoid the 
effect of unpalatable custody decrees. One writer sees a unique and deplorable 
situation here, and suggests as the only remedy a rigid observance of full faith and 
credit.®? Both the seriousness of the evil and the efficacy of the proposed cure 
may, however, be questioned. It is at least not a matter of common knowledge that 
custody orders are disobeyed in this manner any more than, for example, orders in 
bankruptcy proceedings, and in the very case chosen by the writer in question to 
illustrate the point®” the original custody decree was given full faith and credit by 
the courts of two states in succession, the second of which followed it up by citing 
the defendant’s sister for contempt®* after the defendant had departed for a fourth 
state, taking the child with her. 


There is an occasional recognition that the courts of two or more states may 
have concurrent jurisdiction over the custody of one child,®* and it is believed that 
a general acceptance of this proposition would tend to put the solution of interstate 
problems on a more realistic and satisfactory basis. Apparently the courts do assume 
jurisdiction whenever the welfare of the particular child is a matter of real concern 
to the forum, at thé same time paying respectful consideration to the prior deter- 
minations of other courts similarly concerned. Respect for other courts’ judgments 
is a judicial habit which would scarcely be broken by acknowledging a multiple 
jurisdiction and removing the compulsion of full faith and credit in this one small 
field. Indeed it is not unreasonable to imagine that that respect would be increased 
and made more wholesome by placing it on a frankly discretionary basis and avoid- 
ing the necessity of indulging in jurisdictional quibbles and a search for dubious 
changes in circumstances as an excuse for disregarding a decree which the court 
feels that it cannot in good conscience enforce. As the Texas Court of Civil Appeals 
said, in answer to a suggestion that it ought not to allow the child in question to 
be taken to Illinois: “The proper attitude for both the Texas and Illinois courts to 
take is to assume with confidence that the courts of the other jurisdiction will act 
with wisdom and sincerity in all matters pertaining to the welfare of this child.”* 
If there is a place anywhere in the law for that much-criticized word “comity,” it is 
surely here. 

It is believed, despite language and analyses sometimes announced in reported 
decisions, that the present state of the decisions justifies the following conclusions: 


1. A court of any state that has a substantial interest in the welfare of the child 
or in the preservation of the family unit of which he is a part, has jurisdiction to 


®1 Note (1933) 81 U. or Pa. L. Rev. 970. 
2 Evens v. Keller, 35 N. Mex. 659, 6 Pac. (2d) 200 (1931). 
°8 State v. Keller, 36 N. Mex. 81, 8 Pac. (2d) 786 (1932). 
°4 Stafford v. Stafford, 287 Ky. 804, 155 S. W. (2d) 220 (1941); White v. Shalit, 136 Me. 65, 
1 A. (2d) 765 (1938); Goldsmith v. Salkey, 131 Tex. 139, 112 S. W. (2d) 165, 116 A. L. R. 1293 
(1938). 
®5 Miller v. Schneider, 170 S. W. (2d) 301 (Tex. Civ. App. 1943). 
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determine his custody, and this jurisdiction may exist in two or more states at the 
same time. 

2. Jurisdiction once obtained is not lost by a removal of the child, even though 
the removal results in the establishment of a new residence or domicil. 

3. Jurisdiction, although existing, need not and probably will not be exercised 
where the court is not in a position to enforce its decree, or where a state other 
than the forum has at the same time a more substantial interest which it is in a 
position to protect. 

4. A judicial determination of custody in one state is not binding on the courts 
of a second state, but where conditions have not materially changed it will be 
adopted as a matter of policy unless the interests of the second state are deemed 
superior to those of the first state and the court of the second state is convinced that 
the welfare of the child demands a different disposition. 


Questions raised by the support cases, although not altogether free from diffi- 
culty, are relatively simple and will be disposed of briefly with a warning that 
statements offered as generalizations may have to give way in unusual situations. 
The in personam nature of a judgment or order for support is obvious, and it is 
everywhere agreed that personal jurisdiction over the defendant parent, or juris- 
diction over property of his subject to attachment, is essential.°* Whether anything 
more than that is required is doubtful.°7 Some of the opinions proceed on the 
theory that the child must be domiciled at the forum, but this reasoning is employed 
in a roundabout way to uphold the jurisdiction of the court at the domicil rather 
than to defeat the jurisdiction of a non-domiciliary court.°* It is unreasonable to 
suppose that a father can escape the duty of supporting his child simply by keeping 
away from the child’s domicil, or that to enforce the duty the mother should be 
compelled to follow the father about and establish a domicil for herself and the 
child in a state where the father can be found.” 

If a court at the common domicil of father and child decrees the payment of a 
lump sum in satisfaction of the father’s future duty of support, and the decree is 
complied with, the requirement of full faith and credit precludes the imposition 
of any further obligation by a state in which the child later acquires a domicil, at 
least unless that state becomes the father’s domicil also. This appears to be the 
extent of the holding of the United States Supreme Court in Yarborough v. Yar- 
borough and the decision is therefore of limited significance. A divorce decree 
of one state which makes no provision for support is not a bar to the enforcement 


°6 SruMBERG, ConFLicT oF Laws (1937) 314. 

®7 See BEALE, ConFLict oF Laws (1935) 1432. 

8 Schneider v. Schneider, 141 F. (2d) 542 (D. C. App. 1944); Pieretti v. Pieretti, 13 N. J. Misc. 98, 
176 Atl. 589 (1935). 

°° Geary v. Geary, 102 Neb. 511, 167 N. W. 778, 20 A. L. R. 809 (1918). 

100 590 U. S. 202 (1933), noted (1934) 34 Cox. L. Rev. 164, 19 Corn. L. Q. 466, 47 Harv. L. Rev. 
712, 11 N. Y. U. L. Q. Rev. 464, 18 Minn. L. Rev. 593, 82 U. or Pa. L. Rev. 534, 43 Yate L. J. 648. 
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101 Even if provision is 


it is based only on 


by another state of the father’s continuing duty to support. 


made for support, according to the almost universal practice’ 


existing conditions and, being subject to modification by the court which rendered 
it, is not a bar to future judicial action in another state. As in the alimony 
cases,°* suit may be maintained in one state to recover past-due instalments which 
have become a fixed obligation, but not to enforce the payment of future instal- 
ments which were subject to modification by the court rendering the decree.’ 


201 Geary v Geary, 102 Neb. 511, 167 N. W. 778, 20 A. L. R. 809 (1918). 

292 Georgia appears to be the only exception. VERNIER, AMERICAN FamiLy Laws (1932) sec. 95. 
2°8 Notes (1922) 20 A. L. R. 826, (1931) 72 A. L. R. 449, (1938) 116 A. L. R. 1310. 

104 Sistare v. Sistare, 218 U. S..1 (1910); Goopricu, ConFLicr oF Laws (2d ed. 1938) 364. 
105 Glanton v. Renner, 285 Ky. 808, 149 S. W. (2d) 748 (1941). 








ORPHANS OF LIVING PARENTS: A COMPARATIVE 
LEGAL AND SOCIOLOGICAL VIEW 


RapHaEL LEMKIN* 


InTRopuctrory REMARKS 


Divorce occurring in a family in which minor children are involved brings to 
light an area of deep human conflicts, On the one hand there is a clash between 
the interests of the controlling parents, at least one of whom desires to liquidate the 
marriage. On the other hand, the children normally desire to preserve their home 
and live with both parents. In societies in which the percentage of divorce has 
increased in recent times a tendency may be noticed to subordinate the normal 
interest of the children to the personal wishes of the spouses. Such a tendency is 
an example of the destruction of the happiness and security of the weaker members 
of the society by the stronger. More specifically it means that the future generation 
is not sufficiently protected in divorce, despite the growing interest in the welfare of 
the child in other fields of social policy throughout the world. 

The situation may be remedied by the recognition of the acute crises that the 
presence of children creates in a divorce, by developing special procedures and in- 
stitutions which would enable those working with the problem to obtain a better 
understanding of the details of each case and a more efficient protection of the child, 
without disregarding the interests of the parents, if they prove to deserve really 
serious consideration. 

Persons who come in contact with divorce cases, such as the lawyer and the social 
worker, should come closer in their thinking about a common task and should unite 
their efforts if they are to do their best work. 


* Magister Juris, Doctor Juris, 1926, University of Jan Casimir. Lvov, Poland. Member of the Polish 
Bar, and once Public Prosecutor in charge of divorce cases in Warsaw. Head Consultant, Board of Eco- 
nomic Warfare and Foreign Economic Administration, Washington, D. C., 1942. Member of the Faculty 
of Political and Social Science of the Free University of Warsaw, since 1931; University of Stockholm, 
1940; Lecturer, Duke University’ Law School, 1941-1942. Lecturer, War Department School of Mili- 
tary Government, Charlottesville, Virginia, summer 1942. Member of International Committee for the 
Unification of Penal Codes at the League of Nations (Fifth Committee), 1931-1939; delegate of Poland 
at the International Juridical Conferences in Brussels, Paris, Madrid, Copenhagen, Rome, Palermo, Prague, 
Cairo, Amsterdam, The Hague, and Budapest. Author, in Polish: THe Potts PeNaL Cope (with Jus- 
tices Jamontt and Rappaport of the Polish Supreme Court, Warsaw, 1932); THE JupGE CONFRONTED BY 
MoperNn CriMINAL Law anp CrimMinoLocy (Warsaw, 1933); AMNEsTY (Warsaw, 1935); FinanciaL Law 
(Warsaw, 1937); THE Russian Pena Cope (Warsaw, 1928); THe ITaLian Pena Cope (Warsaw, 1929); 
in French: THe REGULATION OF INTERNATIONAL PayMENTS (Paris, 1939) ; in Swedish: ExcHancE ConTROL 
AND CLEARING (University of Stockholm lectures, 1940-1941); in English: Axis RuLE 1n OccupIED 
Europe (Washingon, 1944). Author of monographs, papers and articles on the laws of the Far East, 
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It may not be premature in the year 1944 to envisage new methods of action. 
This present war has already increased and the postwar period may even increase 
further the number of divorces. Some of this domestic unrest is due to the fact that 
many marriages were hastily entered into and long absences of the husband-soldier 
may alienate the affections of the spouses. 

Apart from society’s warm interest in the integrity of the family, we must not 
overlook the dangers to democracy in disregarding problems arising out of the in- 
stability of the home, since anti-democratic elements may use the resulting dissatis- 
factions for their own political purposes. We can see this in the professed protection 
of the home and the family by Mussolini, Hitler, Franco and more recently, Petain. 


ComparaTIvE Basic CoNcEPTIONS 


It is essential for the understanding of the problem of children of divorced par- 
ents to make a brief investigation into the ideologies behind family life and divorce. 
Some particular ideology affects directly the existence of each family and influences 
indirectly the fate of its children. In a broader sense the status of the children in 
every country depends upon the basic ideological conception to which that society 
adheres. One may distinguish the following basic conceptions, of family relation- 
ships affecting children. 


1. The Clan Conception 


In several countries in the Far East! and to a certain extent in Northern Africa, 
family life is distinguished by a close interconnection between people related by 
blood to one another and living mostly but not necessarily exclusively in one house- 
hold, headed by the eldest of the group. Such a group is bound by ties both senti- 
mental and economic. There is an obligation of love and support and, of course, of 
respect to the head of the group who provides leadership. This clan conception is 
important to the study of our problem. In a society based on the clan the disso- 
lution of a smaller family unit through divorce does not affect so much the fate of 
its children. They still remain in the framework of the larger clan. The clan, as 
a whole, takes care of those children whose parents are divorced. Thus the shock 
of divorce is absorbed by the care given by the kin.2_ To a certain extent a clan 
conception has survived in the family life of the American Negro who brought it 
over with him from Africa. The Negroes in the South often live in large family 
groups.* In a clan the children of divorced persons and even the illegitimate chil- 
dren are taken care of by all relatives. Because of this solidarity the breaking up of 
the Negro family either by divorce or desertion does not so seriously affect the fate 


of the children involved.’ 


2 Marc VAN DER VALK, OUTLINE OF MopERN CHINESE FamiLy Law (1939) esp. 14-24, 158-161. 

? Agriculture with its inherent stability of residence has largely contributed to the maintenance of the 
clan institution in countries which adhere to it. 

® Herskovits, MyTH OF THE NEGRO Past (1941) 173 ff. 

“It seems that this type of clan solidarity has been strengthened during the period of slavery. It 
often occurred that the father was sold at one occasion and the mother at another, so that the relatives 
had to take care of the children. 
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2. The Roman Catholic Conception 


The conception of the family in the Roman Catholic Church was developed 
from the point of view of the universal, eternal, and supernatural.® The sacrament 
of marriage can in the strict interpretation of official dogma be dissolved only by the 
death of one of the spouses. Furthermore the family is considered permanent and 
holy inasmuch as it cooperates with God in the creation of children and in the task 
of instructing them for admission to His kingdom. Indeed the Roman Catholic 
conception implies that the family, not the individual, is the basis of civil society; 
the welfare of the individual remains, however, the end of both the family and the 
State. Thus the Roman Catholic Church acts as a protector of the family and the 
children. It has ever opposed divorce except for one possibility in which non- 
Christian marriage is dissolved by absolute divorce in favor of the Faith; but its 
importance is now theological rather than social. Separation from bed and board 
is admitted, as a solution for some types of domestic discord. 

The Roman Catholic conception has influenced legislation in those non-Catholic 
countries which have introduced divorce, especially in formulating the issues on the 
basis of guilt, whereby divorce is awarded to the legally innocent. 


3. The Racial and State Conception of Family Life 


National Socialism considers the family, first of all, as an institution furthering 
the idea of racialism and promoting the interests of the folkish community and of 
the German State, through procreation of children. Hitler said: “Marriage cannot 
be an end in itself. Instead, it must serve one higher end of multiplying and pre- 
serving the race. That alone is its meaning and function.” The family is pro- 
tected as a unit as long as it serves these purposes; and as long as all members of the 
family are living according to the principles of National Socialism. Divorces and 
custody of children are administered accordingly.’ The decisions of German courts 
in this respect are illuminating. In one case the Reichsgericht held that the wife 
of a member of the National Socialist Party had committed a serious marital offense 
by continuing her social intercourse with a woman who had been punished for 
having an affair with a Jewish doctor.® In other cases the court deprived a divorcee 
of the custody of her two children because she intended to place them in Catholic 
convent schools; and it deprived even a married couple of the custody of their chil- 
dren on the grounds that the parents were adherents of the Bible Students Asso- 
ciation and forbade the children to join the Hitler Youth.® 

55 Carnotic Encyciopepia (1909) 54-68, 782-84. 

® Hitter, Metin Kampr (277th German ed. 1937) 275. 

*For the text of the Divorce Law of the Greater German Reich enacted as a unified text at the 
occasion of the annexation of Austria, see Law of July 6, 1938 (1938) ReEIcHsGEsETZBLATT 807. 

® Reichsgericht (Supreme Court of the Reich) Jan. 7, 1937, 29 Warneyer 119, No. 53, as quoted 
from Schoch, Divorce Law and Practice Under National Socialism in Nazi Germany (1943) 28 Iowa 


L. Rev. 225, 230. 
*See Schoch, supra note 8, at 253, n. 178. 
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4. The Contractual-Hedonistic Conception of Family Life 


According to this conception a man is free to seek his happiness as he will, espe- 
cially in his private relations. Marriage is essentially a contract, which can be dis- 
solved if it does not serve the purpose of making the spouses happy. Practically, 
the grounds of divorce listed in the law are less important than the desire and 
readiness of the court to dissolve an unhappy marriage. Great weight is given 
to individual wishes because of the lack of public disapproval of easy divorce; the 
desire of the parent to dissolve the marriage is superior to the interest, and even 
the desire, of the children to have the marriage maintained. Consequently when 
the parents decide to secure a divorce, the fate of the children is left in many in- 
stances to the legalistic intricacies and the inevitable unpredictability of maintenance 
orders. The contractual-hedonistic conception seems to prevail within certain groups 
in France, United States, and in the Scandinavian countries, but a reaction against 
such attitudes is being felt more and more strongly in favor of the child. The 
White House Conference on Children in a Democracy on January 19, 1940 has ex- 
pressed the following view: Home and family are the first condition of life for the 
child. They are first in importance for his growth, development, and education.!® 


5. The Russian Free Love Conception and Its Decline 


The “free love” conception, pervading Russian family life after the 1917 revo- 
lution, found its expression in the lack of formalities in entering as well as dis- 
solving marriage. According to Soviet family law the parties might enter marriage 
or dissolve it merely by registration.’ But neither party was obliged to observe 
even these slight formalities..* Marriage was based upon free love and factual 
cohabitation in a family-like manner. The marriage was dissolved through the 
unilateral decision of one party. In such a system little difference could exist be- 
tween the status of legitimate and illegitimate children. The State took care, in 
many cases, of all the children. By introducing such a system of family life the 
Soviet legislator wanted to give unlimited freedom to the individual in his family 
relations. Especially he was anxious to establish equality between the sexes. Lenin 
wrote: “No vestige remained in Soviet Law from the inequality between man and 
woman.” 

This situation has been radically changed during the present war. A decree of 
July 16, 1944, introduced a marked protection of family life.* The most striking 
innovation consists in precluding the mother from establishing fatherhood of her 
child through court action, if the marriage was not registered. Divorce is no longer 
left to the unilateral decision of one party, but can be granted only by court order 


2° CHILDREN IN A Democracy (General Report adopted by the White House Conference on Children 
in a Democracy, Jan. 19, 1940) 10. 

2 See Cuao, Cope oF Laws oN MARRIAGE, FAMILY AND GUARDIANSHIP OF THE RussIAN SOCIALIST 
FEDERATED SoviET Repusiic (London, 1936), esp. arts. 1, 3, 12, 18. 
133 ENCYCLOPAEDIA OF STATE AND Law (title transliterated, Moskva 1925-1927) 630. 
38 Ibid. 
** OrriciaL GAZETTE OF THE SUPREME SoviET oF U.S.S.R. No. 37, July 16, 1944 (title transliterated). 
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after hearing both parties and the witnesses. Granting the divorce is within the 
discretion of the court. The court must endeavor to reconcile the parties in special 
proceedings, to which witnesses are summoned. Moreover, divorces are discouraged 
by exceedingly high court costs. 

The above-mentioned decree of 1944 also promotes increase of the birth rate by 
taxing childless citizens, by granting family allowances for additional children and 
even by awarding medals and distinctions of different degrees to mothers who have 
five or more children. The highest degree of the distinction “The Mother’s Honor” 
is granted to a mother who has nine children.”® 

Hence for demographic and other reasons the free-love conception of Soviet 
family life has been in principle abolished. 


GENERAL CONSIDERATIONS CONCERNING THE CHILD AND Divorce 

In ancient times and in feudal society the child was completely subordinated to 
parental power. In ancient Rome the father’s authority (patria potestas) was so 
great as to include the control over the life and death of his child (ius vitae ac 
necis). In the face of this overwhelming power of the parents, society and the State 
could not express too much concern about the child as long as he was within the 
limits of the family. But nowadays, while the respect for the family has in no way 
diminished, the interest of society in the child has grown. He is no longer treated 
as a chattel but is to be considered rather as a future citizen. Numerous reform 
measures by private organizations and governments both on a national and inter- 
national scale have been promoted since the second half of the last century on behalf 
of the child. Health, education, recreation, morality, even the type of movies the 
child should see, financial aid and support by the State—all have been made the 
concern not only of one social group but of all the world. By way of illustration, 
one may cite the splendid work done in this field by the Child Welfare Bureau of 
the League of Nations, by the Pan-American Congress, and by national agencies of 
various countries such as in particular the Children’s Bureau of the Department of 
Labor in the United States and the Social Security Board in Sweden. 

In view of this concentrated national and international interest to help the child 
by all available means one wonders why relatively so little has been accomplished 
in preserving the most precious safeguard of the child welfare—namely—the family? 
There is not enough evidence in the legislation of various countries of special treat- 
ment for the social problems of children of divorced parents. There is even less 
evidence of the existence of an adequate and efficient machinery for enforcement 
of the legal rights of the child whose parents have been divorced. 


The Importance of the Family to the Child 
Within the structure of modern society the family unit is the basic organization 
in which children are raised and educated. The psychological and moral solidarity 


+8 Ibid. 
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of the family, the respect which children have for the moral standards of the parents, 
the confidence and security which they find in their parents’ affection, determine 
in large measure how well a child can adapt itself to the moral and behavior stand- 
ards of society. The predisposition to be moral, as well as native intelligence, 
develops through education within the family. The child is a talented imitator 
and responds readily to suggestions. It is especially important that suggestions be 
made to him in the field of morals. The family is the main source of moral educa- 
tion and upon its social health and normalcy depends a great part of the ethical 
culture and social stability of the future generation. For these reasons and many 
others society is vitally interested in preserving the family as a basic institution for 
education of children. 


The Broken Home and Its Implication for the Child 

By broken home we mean the disruption of the family through involuntary 
causes (death) and voluntary causes (divorce—desertion). Most of the studies on 
children do not distinguish divorce as the single disturbing factor. It is not easy 
therefore to establish how many of the disasters caused to children are due specif- 
ically to divorce. 

In some cases divorce does rescue the child from the bad environment pressures 
of a disintegrating family in which he may be exposed to the deteriorating influence 
of a vicious parent or to a constant demoralization of his feelings by witnessing 
quarrels and conflicts between the parents. Sometimes, although exceptionally, the 
child of divorced parents benefits because he may become more serious and pre- 
maturely sensitive to the responsibilities of life, with an increased affection toward 
the custodial parent. He may, even, grow morally within the framework of the 
remainder of a disrupted family. 


However, speaking in terms of average situations and average children, we 
recognize that divorce is detrimental to the life of the child. The first shock comes 
to his emotions when he loses a beloved parent. His contacts with other children 
who have parents may create in him a sense of inferiority. He has only one parent 
while his playmates have two. Moreover the constant contact with a parent of only 
one sex deprives the child of those necessary character-forming influences which the 
parent of the other sex can give. Accordingly, a son may become too effeminate 
and a daughter too masculine in attitudes and behavior. Mowrer thinks that divorce 
leads a child to take a critical attitude toward marriage and that a child of divorced 
parents tends to enter his own marriage relations “in a highly skeptical frame of 
mind, only to find in it all that he has feared. Thus divorce is passed on from 
one generation to the next.”?® 

Case studies with children of broken homes show that such children often possess 
less intelligence. This is not an intrinsic failing; rather, it tends to develop because 


*° Mowrer, Divorce and Readjustment (1932) 160 ANNALS (of the American Academy of Political and 
Social Science) 191, 196. 
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their minds become erratic and disturbed and they find it hard to concentrate. Such 
children often have. difficulties in their school work with mathematics and reading, 
in comparison with children from normal homes.’’ In personality tests, made 
among children of broken homes in comparison with children of normal homes, it 
appears that children from normal homes generally rate higher.*® 


Divorce and Juvenile Delinquency 

Disintegration of home morals and underprivileged economic conditions are 
among the most frequent causes of juvenile delinquency. In poor neighborhoods 
dirt, poverty and insecurity foster a natural desire to escape. If there is inadequate 
guidance from parents, children tend to take the line of least resistance and to 
accept the companionship of the street gang. Investigations into juvenile delin- 
quency in the United States show that a very high percentage of juvenile offender 
cases come from broken homes. In some the figures show that such children repre- 
sent as much as 53 per cent of the general number of juvenile offenders.° The same 
is true in other countries. Grosmolard, head of certain penal institutions in Lyons, 
France, stresses the great influence that a broken home has upon juvenile delin- 
quency.” The Dutch criminologist Bonger reports a statistical investigation of the 
family background of juvenile offenders and the conclusion thereof that of the boys, 
31.79% were semi-orphans; of the girls, 37.19% were semi-orphans.”* 

Remarriage apparently does not improve the situation much. The child often 
resents the presence of a foster parent in the home. He may refuse to take a step- 
parent’s advice and moral guidance. According to Bonger’s reported statistics 19.59 
of delinquent boys and 35.2% of delinquent girls had either a stepfather or a 
stepmother. 

In evaluating statistical data as to juvenile delinquency one should not overlook 
the fact that not all cases reach the court. From many families no statistics are 
available. Consequently, the factual participation of children of divorced parents in 
delinquency may be even higher than we know. 


Custopy 


When a family breaks up, through divorce or separation, a major conflict may 
arise between the parents over who shall have the custody of the children. Some- 
times, of course, parents, already demoralized in their emotions, display an indif- 
ference to this problem. If the parents reach an agreement in or out of court as to 


“7 Scarf, Special Disabilities in Reading and Arithmetic (April 1933) 10 INDIANA Univ. ScHooL oF 
Ep. But. 70-84. 

18 WALENSTEIN, CHARACTER AND PERSONALITY OF CHILDREN FROM BrokEN Homes (1937) 82 ff. 

2° Katherine Lenroot (1932) 10 SoctaL Forces 527. 

8° “Besides material poverty, and as an auxiliary to this factor, we find the moral poverty of the 
home, manifested by the disorganization of the family. ... The disruption, whether private through 
separation of the couple, or officialized by divorce, has no less deplorable consequences for the children.” 
BoncER, CRIMINALITY AND Economic ConpiTions (Horton’s trans. 1916) 495, quoting from Gros- 
MOLARD, CRIMINALITE JUVENILE, 201. 

*1 BoncER, INTRODUCTION To CRIMINOLOGY (Van Loo’s trans. 1936) 84 ff. 
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custody, and if this agreement seems to be reasonable to the judge from the point of 
view of the welfare of the children, the question of custody is easily solved. In 
situations where parental agreement cannot be reached the judge has to decide, 
according to his discretion, which of the parents shall retain custody of the child. 
In doing so he is confronted with two major demands upon his attention: (a) the 
claims of the parents and (b) the interests of the children. The evaluation of such 
factors is a matter of application of. legislative principles as well as of individual 
discretion. 


Claims of the Parents 

In most of the statutes of the older type which still prevail in various countries 
the general principle is proclaimed that the innocent party (and not the guilty one) 
is first of all, entitled to custody of the children. By this device the legislator seems 
to be seeking to punish one of the parents for breaking up the family. Therefore 
‘in awarding custody the judge may be expected to establish the guilt for bringing 
about a divorce. This is not always easy. Only a few codes disregard completely 
the problem of guilt. In this respect the attitude of Soviet Russian law is signif- 
icant: in deciding questions connected with divorce the only matter that must be of 
interest to the judge in such cases is the interest of the child and there is no neces- 
sity of evaluating the “moral conduct” of the parents, as is emphasized in the fol- 
lowing Resolution of the Supreme Court of the Russian Socialist Federated Soviet 
Republic: 
“in the decision of our court, which is an organ called upon to spread among the masses 
revolutionary ideas, the principles of new life, and of a comradely attitude toward women, 
it is intolerable to use expressions which show that the court, so far from going in ad- 
vance of the masses served by it, is dragging in tail of philistine moods inherited from 
the old regime.”?? 


Interest of the Child 

The statutory provisions which proclaim the general principle of guilt in award- 
ing custody of children frequently make the reservation that if the interest of the 
child so requires, custody may be awarded even to the guilty party or to a third 
party. Some laws on the subject speak exclusively in terms of the interest of the 
child.2* This interest being a broad and somewhat loosely defined concept, the 
legislators provide in some cases for certain indications as to where and how it is 
to be ascertained. 


Free Choice by the. Child 

The most radical solution. is to give choice to the child, himself. With which 
of the parents does he want to remain? But such a right is given only to children 
who are capable of making a free decision. In England the normal practice is to 
make no order in the case of children over 16 years of age; similarly, except where 


*2 CHao, supra note 11, at 13. 
28 CanapIAN ENcycLopepic DicEst, Consort. Supp. 1935 to 1938 (Ont. ed. 1938) 397. 
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“essential for their welfare” minors who have reached the “age of discretion” (14 
for boys, 16 for girls) will not be compelled to return to the custody of a parent 
against their will.2* A somewhat similar situation prevails in Ontario.” In Ecuador, 
choice is given to sons over the age of puberty.?™* 


Age and Sex 

In some laws it is implied that considerations of age and sex may be determining 
factors as to the interest of the child. Many codes use the conventional statement 
that the mother “unless for grave reasons,” shall have the custody of the very small 
children. That is the attitude of China,?® Cuba,?” Republican Spain,?* Argentina” 
and Brazil®® (the two latter countries in separation cases). 

This minimum age varies in different countries mostly within the limits up to 
three or up to seven years. As to the criterion of sex it is provided in some enact- 
ments that girls should always go to the mother and boys to the father. It seems. 
that such a provision in particular as to girls may be justified by considerations of 
their specific difficulties in the adolescent period. 


MAINTENANCE 


As distinguished from custody which implies the physical and moral control of 
the child, maintenance has purely economic aspects. However, one should not 
overlook the moral angle of maintenance. When family ties have been severed 
and the child has been given in custody to one spouse, the other spouse being obliged 
to provide maintenance, this obligation may create in the non-custodian parent a 
feeling of moral responsibility for the fate of the child. Parents who are not 
charged with maintenance are perhaps more apt to forget altogether about their 
child. 


Whose Obligation? 

The question arises whether the court in its final settlement is at liberty to charge 
both parties or only one with maintenance. If only one—there is the further query, 
which one? The legislative provisions which adhere to the punitive (guilt) prin- 
ciple in divorce settlements are inclined to charge with support only the non- 
custodian guilty party. That is the attitude of Brazil** (separation cases), Nether- 
lands,®* Alaska (“unless otherwise manifestly improper”) .°* 

There seems to be a tendency in various countries not to charge the mother 
with maintenance. This tendency perhaps is based upon the traditional concept 


24 Larey, Divorce (12th ed. 1940) 253. 25 CanaDIAN EncycLopepic Dicest, supra note 23. 
258 5 MARTINDALE-HusparD Law Directory (1944), Ecuador Law Digest (under title ‘“divorce”). 

26 China: MARC VAN DER VALK, op. cit. supra note 1, at 113, 120, in notes to code articles 1051, 1055. 
*7 Cuba: Ley de Divorcio, May 10, 1934 (Gacera, May 11, 1934) arts. 23, 24. 

®8 Spain: Ley de Divorcio, March 2, 1932 (Gaceta, March 12, 1930) art. 17. 

° Argentina: Copico Civit (1939 ed.) art. 213. 

5° Brazil: Copico Civit (Clovis Bevilaqua, 6th ed. 1941) art. 326. ““Ud., arti3ats 
82 Netherlands: Cope Civit NEERLANDaIS (Fr. trans., Haarebrink, Bruxelles, 1921) art. 374g. 

88 Alaska, Comp. Laws (1933) §3995. 
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of the father in the stable family as the main bread-winner. Such an attitude 
, overlooks the fact that in modern society women are participating more and 
more in economic life; and, in some countries, a constantly growing part of the 
national wealth seems to be concentrated in the hands of women. In such conditions 
excusing the woman, as a matter of principle, from the obligation of maintenance 
may not be only unjustified, but may create even harsh consequences for the other 
party. It may even influence unjustly the basic problem of granting custody. The fol- 
lowing example may illustrate the situation. A poor man married a rich woman. 
Out of this wedlock were born two children. The father is emotionally much 
attached to the children and spends with them all his free time. The mother spends — 
all her free time in night clubs with friends. Upon divorce it may occur that 
the judge will grant custody to the mother, only because of the traditional point 
of view, that a woman cannot be charged with maintenance. It is obvious that the 
wealth of the woman, and the reluctance of the judge to make her responsible for 
maintenance, deprives the father of his basic right to custody, to which he is other- 
wise entitled. | 


The mere fact that the non-custodian parent is the mother, should not preclude 
her from supporting her own child where her financial situation permits her to do 
so. Several examples from foreign laws support such an attitude. In England the 
mother may essentially be charged with maintenance, but apparently this provision 
of the law has. been rarely invoked till now.** In Russia, it is surmised that a study 
would show that not infrequently the mother actually is ordered to contribute to 
maintenance because she is economically more independent there than in other 
countries. 








The Extent of Maintenance 


The standards of maintenance either implied or stated are determined by fac- 
tors such as the capacity, social and economic status, reasonable living expenses of 
the parents. Such seems to be the law in Ontario,** Alberta,** China,*” England,®* 
Mexico,®® Russia,*® Switzerland,*? France,‘* Nicaragua.** Some regulations are 
more specific. In Cuba** and Romania,* maintenance is limited to one-third of 
the economic capacity of the paying parent. In England, in fixing maintenance 
allowances, social rather than economic criteria seem to prevail. If the situation 


8 Larey, Divorce (12th ed. 1940) 236. 

85 CanaDIAN ENcycLopepic DicEsT, supra note 23. 

86 Alberta, Rev. Stat. (1942) ch. 135, §3(2). 

87 China: op. cit. supra note 26, art. 1089. 

88 Larey, Divorce (12th ed. 1940) 237. 

8° Mexico: Cépico Crvit (Luis Munoz, Leyes CiviLes, 1942) art. 287. 

4° CHAO, op. cit. supra note 11, art. 23. 

“1 Switzerland: Crvit Cope (Eng. ed., ann. by Williams, 1925) art. 156, §2. 

*? Pranio: and Ripert, TRAITé PRatTiqguE DE Droit Civit Francais (1926) 553. 

“8 Nicaragua: Cépico Civit (3d off. ed. 1931) art. 169. 

** Cuba: Ley de Divorcio, supra note 27, art. 24g. 

*5 Roumania: Jonasco, La Famille et la Propriété, in La Vie JuriwiqueE pes PEupLes—RouMANIE 
(Paris, 1933) 261. 
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justifies such a demand, maintenance may include also professional or university 
training.*® In Russia, a normal education must be secured by a maintenance order.** 


Guarantee of Payment of Maintenance Orders 

The legal enactments of various countries have adopted various solutions in order 
to secure the fulfillment of the maintenance order. Thus the laws of Mexico*® and 
Republican Spain*® provide for a lien or pledge upon the property of the defendant. 
The law of the Netherlands™ provides for garnishing the salary of the defendant 
if payments have been in default or irregular. In England the interested party 
may obtain a proper deed as security for such gross or annual sum as the court 
may deem reasonable.’ In the United States 26 states allow the court to require 
security; in 15 states the law may subject property of the parents to the decree or 
set it aside; in 10 states the court may sequester property and appoint a receiver.*? 

To sum up: A satisfactory guarantee of the fulfillment of maintenance orders 
should be obtained for the benefit of the children before the divorce is granted. If 
the party ordered to pay does not have any suitable property of his own, effort should 
be made that he provide a security by a third person. 


Penal Sanctions, Extradition and the Principle of Universal Repression 
Wilful non-fulfillment of maintenance orders comes very close—at least from 
moral, social and economic point of view—to notions of non-support and family 


desertion. 
Most of the laws of civilized nations make provision in their penal codes for 


family desertion and non-support of dependent members of the family.°* The pen- 
alties and nature of the offense vary. In the United States it is treated as a mis- 
demeanor in some states, and as a felony in other states.°* Most of the foreign 
countries do not distinguish between non-support of dependent children before a 
divorce is granted and wilful non-fulfillment of maintenance orders after divorce or 
separation has been granted. The feeling of the legislator is that a more lenient 
treatment of the second type of non-support would be unjustified. Indeed, one 
might make a legalistic argument that the second type of non-support should be 
punished even more severely, because the obligation is formulated expressis verbis. 


“© Latrey, Divorce (12th ed. 1940) 237. 
47 Cyao, op. cit. supra note 11, at 13, notes. 

8 Mexico: op. cit. supra note 39, art. 317. 

“° Spain: Ley de Divorcio, supra note 28, arts. 14, 33. 

5° Netherlands: op. cit. supra note 32, art. 347h. 

51 Larey, Divorce (12th ed. 1940) 238, 773. 

525 VERNIER, AMERICAN FaMity Laws (1932) 194. 

58 Poland: Pottish PENAL Cope oF 1932 (Lemkin and McDermott’s trans., Duke Univ. 1939) art. 
201, sec. 1: “Whoever by maliciously evading the performance of an obligation imposed upon him by 
law to support a near relation, shall bring him to a state of destitution or to the necessity of accepting 
charity, is punishable by imprisonment up to 3 years, or by detention up to 3 years. 

Sec. 2: The same penalty shall be imposed upon whoever shall commit the act specified in section 1 
against any other person, if the obligation to support was decreed by final or performable judgment of 
a court.” See also, as illustrative, Alberta, Rev. Stat. (1942) ch. 135, §8. 

54 4 VERNIER, AMERICAN FaMILy Laws (1934) 60 ff. 
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It is submitted that to enforce these orders by treating violations of them for con- 
tempt of court (used in the United States) is inadequate. Such acts, if wilful, should 
be made a felony with all consequences and implications deriving from such a 
classification. 

Deserting the family and wilful non-support have been recognized as offenses 
of such a serious character that they were made extraditable by treaties of various 
countries. United States in its international relations follows the same pattern. 
Treaties which the United States has entered into with some 12 foreign countries™ 
provide for extradition, in mutual relations between these countries and United States, 
for an offense called “wilful desertion or wilful non-support of minor or dependent 
children.” The serious nature of such an offense was especially recognized by the 
Fifth International Conference for Unification of Penal Law held in Madrid in 
October 1933 in cooperation with the Fifth Committee of the League of Nations. 
The delegates of 47 participating countries have recognized that desertion of family 
and wilful non-support of dependent children should be treated as an international 
crime in the same way as traffic in women and children, forgery of money, etc. 
Furthermore, this conference adopted a resolution that the culprit in such a crime 
may be punished by a court of every signatory party if he escapes from the justice 
to be meted out to him by the courts of the couatry in which the offense was 
committed. 

Thus in proclaiming the principle of universal repression of wilful non-support 
of dependent children this international conference went even further than the 
practice of extradition. 

In the light of the foregoing considerations it would seem that countries which 
have not already done so should work out better facilities for extradition of persons 
who wilfully fail to fulfill maintenance orders for minor children and for punish- 
ment of such offenses by the courts of the place where the culprit is apprehended 
irrespective of the place where the offense was committed. 


The Subsidiary Financial Responsibilities of the State 

As the non-fulfillment of maintenance decrees became a widespread problem in 
many countries and states, the situation of the children involved grew ever more 
critical." The new international trends in child welfare brought about the pro- 
mulgation of the principle that the State should provide for the subsistence of the 
child where the parents avoid their primary obligations. Such was the attitude of 
many international organizations and only recently the Eighth Pan-American Child 
Congress has reiterated this principle.® 


55 United Kingdom of Great Britain and Northern Ireland, Albania, Austria, Bulgaria, Czecho- 
slovakia, Estonia, Greece, Latvia, Lichtenstein, Lithuania, Luxembourg, Siam. 

5° CinquiEME CoNFERENCE INTERNATIONALE POUR L’UNIFICATION DU Drorr PéNaL, ACTES DE LA 
Conrérence, Madrid, 1933 (Paris, ed. A. Pedone, 1935) 57-91, 335-6. 

5t« |. even after a favorable verdict she (the mother) remains helplessly waiting with them (the 
children) the payments of the maintenance order, without aid ever arriving, despite the law and the good 
will of justice.” S. Darvo Herrera, Et Divorcio, et Amor, Los Hiyos (Buenos Aires, 1938) 156. 

58 EicHTH Pan-AMERICAN CuiLp Concress, Declaration of Opportunities for Children, 6 Tue Cuitp 
297 (U. S. Children’s Bureau, 1942). 
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In Sweden the law of June 18, 1937,°° provides that in certain cases the State 
should pay an advance maintenance contribution to any child up to the age of 16 
years if his father fails to pay such a contribution at time fixed by a maintenance 
order or by a written agreement. It is expressly stated in this law that the State 
shall withhold such contributions when the mother lives with the child’s father, 
because these contributions are intended to be made only in cases of divorce, sepa- 

_ration and desertion. In the United States the Social Security Act,®° as amended 
on August 10, 1939, has introduced aid to dependent children who are deprived 
of parental support and who are living with one parent or close relative, because 
of the continued absence from the home of one or both parents. 

Such a policy is quite justified by humanitarian and social policy reasons. How- 
ever, one should not overlook the fact that the State, and, in the last analysis, the 
taxpayer, is thereby called upon to pay the contributions of the parent who in most 
of the cases disregards the law and his moral obligations. 

While the children should not suffer because of the acts of a dishonest parent, 
society and the State should revise their heretofore too lenient attitude toward such 
parents. If the more effective enforcement of maintenance orders should involve 
additional public expense such payments would be justified because in the long run 
they factually may diminish the expenses of a State which makes contributions to 
maintenance orders in lieu of a recalcitrant parent. Consequently every jurisdiction 
should enact legislation providing for safeguards of the fulfillment of maintenance 
orders, for punishment of such parents and for more effective collaboration with other 
states in all matters pertaining to enforcement of maintenance orders beyond the 


boundary. 


REPRESENTATION OF PusBLic INTEREST AND CHILD’s INTEREST IN 
Divorce PRoceEDINGs 


The integrity of the family being a problem of major public concern, the legis- 
lators of various countries have taken the attitude that divorce proceedings should 
not be left to the discretion of the judge and parties alone. The public interest in 
such matters is believed to call for the participation in such proceedings of the repre- 
sentatives of public or of appropriate private organizations and persons interested 
in family problems and in the welfare of the children. 

In most of the European,-and in many of the Latin-American countries, the 
public prosecutor is a participant in divorce proceedings. He makes recommenda- 
tions to the judge especially in cases where children are involved. In Austria the 
court used to appoint for every divorce case a special “protector of the marriage 
ties” (Eheverbandverteidiger).® In England® a registrar may direct that separate 


5° Sweden: Law No. 383 of June 18, 1937, published in the Official Bulletin of the Swedish Ministry 


of Social Welfare, No. 68, October 1937. 

£9 49 Stat. 624 (1935), 42 U. S. C. (1940 ed.) §§601-606. 

®1Kremn and ScHaver, Die ZIVILPROZESSORDUNUNG UND DIE JURISDIKTIONSNORM (Wien, 1930, 
Manzsche Verlag). Anhang I.-Hofdekret v. 23, Aug. 1819, JGS, Nr. 1995 Art. 17; Verordnung des 
Justizministeriums v. 9. De. 1897, RGBI. Nr. 283, Art. 15. 

®2 Latrey, Divorce (12th ed. 1940) 774. 
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counsel for children be appointed. In Alberta (Canada) the mayor of the munic- 
ipality where the child resides, or the Superintendent of Child Welfare can apply 
summarily to the judge for a maintenance order.™ 

The participation of a public prosecutor is especially effective in some countries 
in the post-divorce period when the enforcement of the maintenance and custody 
orders is involved. The public interest in divorce proceedings seems to be repre- 
sented in some of the states in the United States by specially trained social workers, 
although their role in relation to the court does not always seem to be clearly 
defined. 

The success of the persons representing public interest in the divorce proceed- 
ings depends on how much real authority they possess and in particular whether 
the judge has to listen to their recommendations by fiat of law or as a matter of 
grace; and also, whether the judge must treat them as equals or as subordinates. 
A public prosecutor has, in Europe and in Latin America, a more important part 
in the divorce proceedings than a social worker in the United States, who acts as 
a referee for the divorce judge, although the American social worker may be much 
better equipped professionally for participation in divorce proceedings than the 
European or Latin-American prosecutor. 


Proposed Mechanisms for Improving the Position of the Child 


The position of the child in a family crisis needs to be improved not only through 
a more efficient system of protection of its economic rights (enforcement of main- 
tenance orders), but also by taking care of its moral right to live in a peaceful 
family, and to have this family preserved in its unity (conciliation). If, however, a 
divorce seems to be inevitable then the rights of the child should be most efficiently 
protected in the court. 

It seems to the author that, in order to achieve this purpose, some of the existing 
institutions should be strengthened and some new institutions created. 

Specifically, attention is directed to: A family adviser, conciliation procedures, a 
conciliation council, the family court and a family jury. 


Family Adviser 

The crisis of the family in modern society with all its complexities, conflicts 
and tensions calls for the creation in every community, and especially in those com- 
munities where family courts are located, of an office of a specially trained family 
adviser. Indeed the. problem of the family is too important to leave to persons who 
would handle it as a part-time job, or who would not have the appropriate knowl- 
edge and authority to exercise enough influence upon the family and within the 
community. The services of the family adviser should be available not only during 
a period when an actual and grave crisis arises in family life, so as to threaten its 
disruption by divorce. But he should be ready to act as an adviser and friend of 
the family, whenever the interested parties call for advice and assistance in marital 
°8 Alberta: Rev. Stat. (1942) ch. 135, §5. 
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difficulties. Moreover, he should assist the interested parties in carrying out and 
enforcing maintenance and custody orders. Especially important would be his role 
as conciliator in order to prevent divorce. 

When the case is actually brought before the family court for divorce the family 
adviser should act before the judge as representative of the public interest, with 
functions and position similar to those of a public prosecutor in the European and 
. Latin-American judicial structure in divorce cases. As representative of the State 
for the purpose of preserving the unity of the family and the welfare of the chil- 
dren, the family adviser should make his recommendations to the judge. The judge 
should be obliged to evaluate such recommendations in his decision; and, if he dis- 
agrees with them, the reasons of such disagreement should be given. The brief of 
the family adviser should be handled by the judge with the same legal consequences 
as the brief of the counsel of every party. 

The family adviser should be an official appointed by the State from among the 
best trained social workers, with security of tenure. In order to lend more author- 
ity to his recommendations he should be made independent from the judge in 
the same way as the public prosecutor is independent. The family adviser should 
have a deputy and a staff of assistants including doctors, psychiatrists and experts 
in sexual hygiene. For practical reasons the services of local clinics may be invoked. 
As family difficulties necessarily concern both sexes either the family adviser or his 


deputy should be a woman. 


Conciliation 

The legislation of various countries and the leading authorities in the field of 
family relations®* proclaim the necessity for conciliation in divorce proceedings. 
However in most legislation such a principle does not now mean more than the 
general obligation of the judge to try to reconcile the parties ‘in every civil case 
before him. What is really necessary in this matter is not only the proclamation 
of the principle, but a special procedure and special institutions for the implementa- 
tion of conciliation. One should not overlook the well-established fact that real 
progress in law is effectuated not so much by general principles established in sub- 
stantive law as by the creation of appropriate procedural machinery. 

One of the first important conciliation laws in divorce procedures was enacted 
in France in 1886 and was incorporated in the Code Napoleon (Art. 235 and sub- 
sequent articles). According to this law one of the spouses may apply to the 
president of the court to summon the other spouse for conciliation before engaging 
in a divorce procedure. While the normal divorce procedure may take place before 
a justice of the peace, a conciliation procedure is administered by the highest pre- 
siding officer of the tribunal in order to create an atmosphere of more authority 
and stronger moral influence upon the parties. The session is not public but takes 
place in the private chambers of the president of the tribunal; no lawyers are ad- 

°** Bradway, Proposed New Techniques in the Law of Divorce (1943) 28 Iowa L. Rev. 256. 
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mitted. If a conciliation has not been effected a special record is drawn up from 
this session and such a document authorizes the interested parties to file a divorce 
suit with the court (permis de citer). The president of the tribunal may postpone 
the handing out of such a record to the parties and may try a further conciliation 
within the period of twenty days.® 

This French law has, to a great extent, influenced the conciliation procedures 
in various countries and in some of the states of the United States. 

The California Code of Civil Procedure provides for a Children’s Court of Con- 
ciliation and an office of a Director of Conciliation.°® According to this law the 
Superior Court sits as Children’s Court of Conciliation when a divorce petition is 
filed and when it appears that a minor child is involved whose welfare may be 
affected by the dissolution of the marriage. The Director of Conciliation is a com- 
missioner appointed by the court and he acts as mediator and conciliator between 
the parties seeking divorce. He may, at the same time, summon other persons to 
his office, in order to establish the necessary facts and also in order to get their 
assistance in the conciliation procedure. If the attempted reconciliation fails, the 
parties may then file a suit for divorce at the same Children’s Conciliation Court. 
Contrary to the French model of this law the Director of Conciliation has a lower 
position than the judge administering divorces. Conciliation procedures have also 
been introduced in Milwaukee County, Wisconsin,®* New York City,°“ Rhode 
Island.&” 


Conciliation Council 

Four essential problems are involved in a conciliation procedure. First, it is 
necessary to obtain all the facts of the case and to understand the real causes of the 
family crisis. These are sometimes so involved that the parties themselves are not 
completely aware of their underlying nature. Second, it is necessary to find out 
in the particular case how one could influence most effectively the various parties 
in order to bring about a reconciliation. Third, the reconciliation should be per- 
manent or as permanent as possible. Certain planning should be done to remove 
the real and disrupting causes to harmony. Fourth, in some cases the reconciled 
spouses will need moral and other assistance in the post-reconciliation period. Such 
assistance should be planned at the time of the reconciliation proceedings. 

Conciliation thus calls for an appropriate personnel in order that its purposes 
may be adequately carried out. In the writer’s opinion, the office of a family ad- 
viser, together with a specially created conciliation council, could successfully carry 
on these functions. It is important that neither the family adviser nor the con- 
ciliation council should be subordinate to the court; they should have their own 


®5 Pranio: and RIPERT, op. cit. supra note 42, 463 ff. 

°° Cat. Cope Civ. Proc. (Deering, 1941) §§1730-1772. 

®7 Wis. Stats. (17th ed. 1943) §252.07. 

678 Domestic RELATIONS Court AcT OF THE City oF New York, Laws 1933, Ch. 482; 66 McKin- 


NEY Laws (1939) 1434. 
67> RuopE IsLanD, GEN. Laws (1938) Ch. 496, §25. 
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independent standing, which would increase their authority and influence upon the 
parties, the family court and throughout the community in general. The concil- 
iation council might be composed of permanent members and invited members. 
The permanent members might be the family adviser himself as chairman, and 
three officers attached to his staff, e.g., a social worker, a psychiatrist and a lawyer, 
presumably the legal counsel to the family adviser (the assistance of the latter would 
be important because there may be special legal matters connected with family 
disputes, etc.). The invited members are: friends of the family; preferably the 
family doctor; the clergyman of the church to which the parties belong; and other 
family friends whom the family adviser shall consider as suitable because they 
possess an intimate knowledge of the family and they may be able to exercise their 
influence toward a reconciliation. Not in all cases would it be necessary for the 
family adviser to call in the conciliation council. As a matter of fact in certain cir- 
cumstances it may be even more appropriate for the adviser to have a heart-to-heart 
talk alone with the parties. The procedure should be flexible and informal. 

If the conciliation endeavors have failed, then the family adviser may issue a 
certificate stating this fact. Thereafter the parties may file a suit for divorce. How- 
ever, the family adviser in his discretion should be entitled to insist upon a “cooling- 
off” period from three to six months. In the meantime, he may undertake further 
steps toward reconciliation. 

In the course of the conciliation proceedings special attention should be paid to 
the problem of minor children. Indeed there seems to be no better way to preserve 
the family and save the children from the tragic fate they would have to endure as 
orphans of living parents. Conciliation procedure would seem also to be desirable 
in divorce cases of childless spouses. It should be made obligatory if minor chil- 
dren are involved. 


The Role of the Lawyer in Conciliation 


An improvement in the handling of divorce cases, in the interest of the children, 
is impossible without the cooperation of the lawyer. There has been a certain hesi- 
tation in some countries to encourage participation by the lawyer in divorce cases. 
He has been suspected of unwillingness to cooperate in conciliation. Such a distrust 
is implied in the above-quoted French law on Conciliation of 1886. However, such 
a criticism does not seem to be completely justified. Indeed the lawyers in their 
private offices do a great deal more of reconciliation work than the public realizes. 
One should read the recent book by Madam Wei Tao Ming, a former practicing 
lawyer in Shanghai and wife to the Chinese Ambassador to this country.® She 
describes, with great enthusiasm, the reconciliation work in divorce cases which she 
and her husband did in their law offices in Shanghai. The author of the present 
article could also cite cases, known to him, from various countries where several 
law offices have reconciled hundreds of divorce cases. If one would exclude the 


°8 Wer Yu-Hstu (CHENG), My Revotutionary Years (New York 1943) 147-154. 
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lawyer from participation in the conciliation procedure it would not preclude the 
parties from seeking his advice in his own offices. In cooperating with the family 
adviser and conciliation council the lawyer of the parties would become a part of 
a new interprofessional movement in handling family disputes. Moreover not only 
should the lawyer who handles divorce cases become interested in the conciliation 
practice, but the Bar Associations should be invited to cooperate. In every local 
Bar Association there should be created a committee on family conciliation which 
should encourage conciliation practice among lawyers. In particular it should be 
made an obligation of every lawyer handling a divorce case to file a report with 
the conciliation committee of the Bar Association as to his role, his endeavors and 
what he has been able to accomplish. 


The Family Court 


Divorce, neglect of children, juvenile criminality, desertion and non-support all 
represent different variations of the same pathological phenomenon in the life of 
the family. If the parents are in irreconcilable conflict, if they are neglecting the 
children, if the father deserts the family and leaves it without support, it means 
that something is wrong in the moral structure of the given family. These prob- 
lems seem to be mutually interrelated. It is only reasonable to urge that they should 
be treated in one and the same court which would be called “Family Court.” Such 
a court should also try cases of adoption, because that too is a typical problem con- 
nected with the life of the family. By centralizing different family cases in one 
court it is possible to obtain a higher degree of technical specialization on the part 
of the judge and also on the part of the court personnel. Moreover the services 
and experiences of various private institutions and agencies acting now on behalf 
of the court in cases connected with family life could be centralized and better 
utilized in the service of the common cause. All this would contribute to the im- 
provement of the standards of justice in family cases and would also increase public 

_confidence in the court. 


The Family Jury 


If one agrees that the most serious of all divorce cases, from the point of view 
of public interest, are those in which children are involved, one may also agree that 
the trial of such cases should be handled with special care and a consciousness of 
the gravity of the situation. Generally speaking every divorce case, in which minor 
children are involved, represents a conflict of three spheres of interests: the interest 
of each contending spouse (at least one of whom is seeking to disrupt the family) 
and the interests of the children (who are most vitally concerned in maintaining 
the unity of the family, as a source of their moral and physical existence). It is 
true, for most of the cases, that at least one of the spouses is concerned with the 
special rights of the child and feels special obligations toward the child (custody 
and maintenance). But from the point of view of the child these special rights 
and obligations are of secondary importance. The niaintenance of the family unity 
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as a source of security remains objectively speaking the main interest of the child. 
These very serious cases should be in the writer’s opinion handled by a jury. 

Since the constitutional provisions of many countries grant to the adult citizen 
the right that his case should be tried by a jury, there is no reason whatsoever to 
deny a similar right to the child. To the contrary there are even more reasons for 
granting the right of trial by jury to children than to adults, because the children 
are the weakest among the citizens and need more protection of their rights. In a 
time when a great many humanitarian principles are being proclaimed for the benefit 
of the child one should not deny him the most human and vitally important of his 
rights, to love, security and happiness in the family circle. Every child should have 
the right to trial by jury of a case where the unity of his family is at stake. 

While one should recognize the importance of a jury trial in divorce cases where 
minor children are involved, one should not overlook the fact that the actual com- 
position of that jury if selected as in ordinary civil and criminal cases, would not 
necessarily be adequate to decide the fate of minor children. In divorce cases it 
seems desirable that a jury of specialists or of persons familiar and sympathetic with 
the problems of the particular family should be instituted. The qualification of 
fairness is not enough. A special knowledge and understanding of the problems 
of the child, and a desire to protect him are very important. If a divorce is indi- 
cated in the case, then the jury would be expected to cooperate with the judge, in 
the decisions as to custody and maintenance. In this respect the divorce proceedings 
would be closer to a kind of “protective” than “distributive” justice. The protective 
function of justice at present apparently does not function efficiently enough in those 
very cases where it is most needed, namely, when children lose their parent- 
supporter. 

The family jury should not be composed of a great many persons but rather of 
a few competent persons. If one should decide to limit the number to five persons 
they should be: a social worker, specialist in family and child problems; a doctor- 
psychiatrist; a teacher; and two other lay persons, who possess experience in family 
life. A respectable father and a respectable mother in the community would be 
useful. A jury so composed could be selected by ballot from five lists; each repre- 
senting one of the above groups. There may be, in some communities, a difficulty 
in securing a sufficient number of specialists in psychiatry; but this difficulty may 
be overcome by introducing into the jury a general practitioner of medicine. 

The idea of a specialized jury is not new. In 1933, Mariano d’Amelio, President 
of the Supreme Court of Italy, proposed to use a technical jury in certain cases 
requiring technical knowledge.” Technical advisers to judges have been introduced 
in several European countries, among them Poland. England in certain cases uses 

®° For example, in Connecticut in a total of 1,808 cases of divorce in which minor children were 
involved, only in 318 cases was alimony (with, presumably, children’s maintenance included) decreed. 
CiarK & SCHULMAN, Law ADMINISTRATION IN CoNNECTICUT (1937) 152, tables. 

7 TroisttMeE ConcrEs INTERNATIONAL DE Drorr PéNAL, Actes pu Concrés, Palermo, 1933 (Roma, 


Istituto Poligrafico dello Stato, 1935) 313-477, 537-631, including papers by Saldafia, Perreau, Glaser, 
Simon, Chauvau, Carnevale, and this writer. 
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lay-judges. In judicial theory and practice the contributions of laymen to the deci- 
sion of cases has proven very useful, not only by helping the judge to understand 
complicated technical matters, but also by introducing new ideas into the decisions 
of the court. Some judges of a conservative type might not otherwise have occasion 
to consider them. 

In the family court a family jury would not only safeguard the interests of the 
child and the essential unity of the family but would enrich the court proceedings 
by a new and a more realistic and scientific approach to family problems. In cer- 
tain countries social workers have had difficulties in impressing such views upon 
the law because of a certain reserve on the part of the judges. However, the pro- 
posed composition of the family jury does not overlook the necessity of counter- 
balancing scientific ideas by a practical approach which may be found in the persons 
of the judge and of the two or three lay members of the jury (a father, a mother, 
a teacher). 

The family jury would also constitute a safeguard against the political element 
which exists in some countries where the judge is not appointed to his office but 


is elected. 


TRAINING OF Persons CoNCERNED WITH FaMILy RELATIONS 

Persons concerned with family cases should be especially trained in order to be 
able to carry out their activities more effectively. In order to understand the com- 
plexity of divorce cases, especially of those in which minor children are involved, 
a deeper psychological and sociological approach is necessary. There may be diffi- 
culties in creating a sympathetic understanding between a lawyer and a sociologist 
in a family case. It may be argued that the lawyer is primarily concerned with 
the delimitation of rights among individual members of the family whereas a social 
worker is first of all concerned with the functional side of the family and its socio- 
logical and psychological implications. A basis for an understanding between these 
two essential elements in handling family cases must be found through some sort 
of training by each group in the field of the other. The lawyer should be trained 
more in sociology,”’ and the social worker more in law. This can be done through 
certain adjustments in the university curricula. In the requirements for pre-legal 
training one should include sociology, psychology, and criminology. Moreover in 
the law schools, the courses given in family law, and criminal law should be 
orientated more and more so as to include the sociological aspects of the family and 
the criminological aspects of crime in general and of juvenile delinquency in par- 
ticular. On the other hand the curriculum of the schools for social workers should 
include family law, criminal law, and public administrative law, the latter being 
important for the activities of the social worker in time as society becomes more 
interdependent through urbanistic and industrial evolution which finds expression 
more and more in government and state regulation. 


™ A more specific training of the lawyer (and future judge) for family relations practice is indicated 
also by the great number of divorce cases. For example: in the State of Connecticut in 1942 more 
than one-third of the civil cases tried or otherwise disposed were divorce cases. (Statistical data pro- 
vided by courtesy of the Children’s Bureau in Washington, D. C.) 























THE LEGAL PEG AND THE SOCIAL AND 
ECONOMIC HOLE 


Joun S. Brapway* 


One may visualize a rule of law as a peg inserted in a social and economic hole. 
As long as each fits the other, the public, on whose behalf law, and the administra- 
tion of justice according to law, are maintained, has reason to be content. But if the 
peg remains square and the hole, from time to time, alters its shape, sooner or later, 
a task of legal reform must be undertaken. In the present symposium the various 
authors have had, as their major objective, the description of one such legal peg: 
the law relating to children of divorced parents as handled by the regular divorce 
courts; and the social and economic hole in which it rests. As one reads what they 
have written, it is apparent that they approach the task in a spirit of constructive 
criticism. The reader may have reason to suspect that the peg does not fit too 
snugly. Such a possibility challenges our attention. We are inclined to ask our- 
selves—Who is qualified to say what this law ought to be; in which directions 
should the reshaping process proceed. 

If the general public comes to believe that the task of keeping the law abreast 
of current needs is everybody’s business; too often it finds that the matter tends 
to become nobody’s business. In the absence of a legislative enactment creating a 
board or commission to undertake such a task, it is something to be assumed by 
volunteer persons who are not only interested but qualified. Without such a vol- 
unteering by qualified leadership the bills presented for consideration by the legis- 
lature embodying proposed reforms may be of inferior quality. Test cases which 
might be taken to the appellate courts for the purpose of clarifying this rule of law 
or writing into the decisions of appellate courts broad social principles will be few 
and far between. Bar associations traditionally have written into their purpose 
clauses the phrase “to promote the administration of justice.”* The modification 
of substantive law, however, has been left largely to privately supported agencies such 
as the American Law Institute.?_ The Institute has not as yet given us and may 
not produce a Restatement of the Law of Domestic Relations—a task which would 
include the law of children of divorced parents. Even if it did, the emphasis given 


*A.B., 1911, A.M., 1915, Haverford; LL.B., 1914, University of Pennsylvania; member of Penn- 
sylvania, California and North Carolina Bars; Professor of Law and Director of the Legal Aid Clinic, 
Duke University since 1931. Author, THe Bar anp Pusiic Rexations (1934); Law anp SoctaL Work 
(1929); Laws or PENNsYLVANIA RELATING To SoctaL Work (1928) and various books on legal aid work. 
Contributor to legal and sociological periodicals. 

2 Constitution and By-Laws (1943) 68 A. B. A. Rep. 471 (Art. I of American Bar Association 
Constitution). 

* RESTATEMENT, ConTRACTS (1932) passim. 
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by that body to the law as it is,® rather than as it might be or ought to be, would 


- still leave an opportunity: for pioneering work; for social engineering by lawyers 


and laymen. If the present volume serves to stimulate further investigation the 
result will be gratifying to all the contributors. 

A mere willingness to study and evaluate the social merit of the law even by 
qualified persons, is unprofitable unless the group has some sort of blue print to 
suggest at least the directions in which investigation may promise challenging ques- 
tions. The present article is an effort to suggest some of these attractive highways 
down which lie fascinating problems. They are the result of a reading of the 
previous articles and, in a sense, sum up what has been said by the various con- 
tributors. As they are expected to lead to discussion, it may be well to express them 
in the form of questions. Three such questions are as follows: 

What is the modern objective of a divorce proceeding and the ancillary 
actions dealing with the children of divorced parents? 

How may the resources of other professional fields be made more readily 
available to persons suffering from some form of family dislocation? 

If the law recognizes the contributions which may be made by these other 
professional fields to the solution of problems of families before the court what 
will be the future position of the law? 


DETERMINING THE OpjEcTIvVE OF Court Proceepincs RELATING 


To Broken FaMILies 


One method of evaluating a law is to compare its present effectiveness with 
what its authors hoped would be accomplished by it. Since those who lay down 
rules of law do not always explain the reasons for laying them down the observer, 
in later years, is forced to surmise the objective from such incidental sources of 
information as the language employed or the manner in which the law is admin- 
istered. The process of evaluation is further complicated by the fact that the ob- 
server cannot allow himself to indulge personal prejudices and a subjective idea of 
justice, or to forget that the rule is to be applied to the kaleidoscopic variety of 
individual human problems and therefore meets the average rather than the par- 
ticular need. Some guideposts seem essential. But in the field of family relations 
they are probably less specific than in areas of the law dealing primarily with 
property. 

When the medieval church determined to exert its influence in favor of more 
orderly domestic relations it was faced with a problem perhaps more difficult than 
that confronting us moderns.* An early Christian family as distinguished from a 
Roman or a Germanic family was to be protected and perhaps regimented by the 


® Lewis, Plan to Establish American Law Institute (1923) 9 A. B. A. J. 77. 
“ Church History, 5 Encyc. Brit. (14th ed. 1937) 676-680, where the circumstances are set forth 


concisely. 
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Ecclesiastical courts.” Among the legal concepts beaten out -by the experience of 
the inquiring group of that day were three which may warrant further investiga- 
tion in the present or future: Litigation came to be preferred over trial by battle 
or by ordeal as a means of determining the issues in domestic relations.® Guilt, 
or moral wrong, was an issue of great importance.’ Marriage was held to be a 
peculiarly sacred relationship. To it the name “sacrament” was applied.2 We may 
assume that these medieval social engineers did their work well and that the three 
legal pegs, then fashioned, fitted snugly into their respective holes. It does not 
follow that they still fit. In fact we know that one of them does not. The civil 
courts no longer refer to marriages as a sacrament but as a status, a relationship, a 
bond in some respects like a commercial contract.® 

A modern investigating group might well inquire whether litigation is still the 
best means for shaping and determining the issues; whether guilt is any longer a 
significant factor; whether the interest of the civil state in marriage and the family 
should not be clarified. 

The nature of the issues to be decided in a court action may play a major part in 
determining the best administrative machinery for dealing with them. If we decide 
that the essential point is whether one spouse has committed adultery, been cruel, 
deserted, then no doubt litigation is still a proper device. But if we regard these 
“grounds” merely as symptoms of deeper difficulties; if we want to know why a 
spouse thus departs from normal marital conduct, perhaps some other means of 
determination may offer superior advantages. 

Since divorce is not encouraged by the law,’ but since it is a matter of general 
knowledge that domestic disagreements will arise whether divorce is available or 
not, our inquiries may lead us toward two extreme alternatives. We may refuse 
to grant divorce or any other relief and insist that, as at common law, husband and 
wife are one person," the law will not interfere or permit litigation between them. 
Reasonable arguments can be made in support of such a proposition;’ but the 
overwhelming tendency*® is in other directions. It is not necessary for our hypo- 
thetical investigators to advocate free love or a demoralizing laxness in family ties. 
One may with reason adopt a middle course—facing the facts and rationalizing 





51 Pottock AND MalITLaNpD, History oF ENcLIisH Law (1923) 122-127, where the growth of the 
Ecclesiastical Courts in England is described. 

® Prucxnetr, A Concise History oF THE ComMMon Law (2d ed. 1936) 108-112. 

7 Carter, A History oF THE ENGLIsH Courts (5th ed. 1927) 145 ff. 

® McCurpy, Cases on Domestic ReLations (3rd ed. 1939) 63 ff. Material here collected indicates 
something of this transition. 

® Jacoss, Cases ON Domestic RELatIons (1st ed. 1933) 1 ff. and 135 ff. where several definitions 
of modern marriage are collected. 

20 MappDEN, Persons AND Domestic RELATIONS (1931) 263. “As the state favors the continuity of 
the marriage relation, public policy requires that the marital relation shall not be severed without 
adequate cause. Hence divorces may be granted only on legal grounds as prescribed by statute. There 
is no common law of divorce in the United States.” 

111 Bl. Comm. *442. 
12$. C. Cope (1942), Constitution, Art. 17, Sec. 3, as an example of this policy. 
185 VeRNIER, AMERICAN Famity Laws (1932) passim. 
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that, if safety valves are permitted by law as a means of giving relief to suppressed 
emotions, it may not be necessary so frequently to resort to divorce. 

Statutes in the last hundred years have given a married woman a legal individ- 
uality almost if not quite equal to that enjoyed by her husband."* Our investigators 
might endeavor to inquire into the effect on family life if spouses could sue each 
other as freely as unmarried persons are able to do. In a society thus organized, 
_the husband, who committed adultery, could be punished for the crime’ without 
at the same time necessarily giving the wife the right to divorce him. The husband 
who was cruel could be sued by the wife for damages’ and a jury might give her the 
same rédress it would offer a stranger. The commission of a familial tort need not, of 
itself, justify a divorce. If the husband broke a business promise to his wife or 
dealt improperly with her property he might be sued under a contract theory’” and 
still the wife would not, by the mere fact of his unlawful conduct, be entitled to 
divorce him. Under such laws spouses would be held to the same norm of con- 
duct toward each other as they are expected to sustain in their dealings with those 
outside the family. If, after a tort or breach of contract between the spouses and 
relief granted by law, either spouse wanted to terminate the marital relations, the 
issues in the fields of torts, crimes and contracts would have been disposed of. But 
new issues might still be present for determination in the divorce case. 


Would these new issues turn upon a question of moral guilt? The investigators 
might well inquire whether irrespective of torts, crimes and contracts the matter of 
guilt is still pertinent. In the Ecclesiastical courts sin played an important role.’® 
The church spoke with authority on questions of right and wrong. In many cases 
it was the spiritual significance of the temporal act or course of conduct which 
determined the jurisdiction.’* 

The modern civil court, even a court of equity, does not speak primarily in 
terms of spiritual conduct. It is concerned with temporal acts and antisocial situa- 
tions. It does not declare that one spouse has sinned; rather that he has done 
something to which the legislature has attached a civil penalty—divorce. The 
“marriage” with which the civil courts deal is not a “sacrament” but a civil concept 
analogous to a contract.’ So its breach is more like a breach of a commercial con- 
tract than a sin. It is interesting to explore what might be the consequences of a 


143 VERNIER, AMERICAN FamMity Laws (1935) passim. 

25 MitteR, HaNpBooK oF CriIMINAL Law (1934) 427: “Adultery was not a common law crime in 
England, but was regarded as a crime against the ecclesiastical law only, and was therefore punished 
exclusively in the ecclesiastical courts. With us, it has been said that this portion of the ecclesiastical 
law was part of our common law, thus regarding adultery as a common law crime.” 

16 3 VeRNIER, AMERICAN Famity Laws (1935) 65 ff. on the right of a wife to sue a husband for 
damages. 

17 3 VERNIER, AMERICAN Famity Laws (1935), on the right of a wife to make contracts with the 
husband, 65 ff.; as to crimes between husband and wife, 162 ff.; on suits between the spouses, 268 ff. 

18> Encyc. Brit. (14th ed. 1937) 889, Ecclesiastical Jurisdiction. 

188 + HoxpsworTH, History oF ENcLisH Law (3rd ed. 1921) 621, describes the growth of the 
Church courts. 

1° For a comparative discussion, Silving, Divorce Without Fault (1944) 29 Iowa L. Rev. 527. 
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legislative declaration of a new set of issues for determining a divorce case. Suppose 
the court were called upon to decide: 

Has the particular family ceased to be a going concern so that it is no longer 
capable of performing those functions for ‘which the state originally licensed 
it: the legitimation of contacts between the sexes; the care and education of 
children; the holding of family property ?*° 

Is it possible, through conciliation and related techniques, processes and 
treatments beyond the operation of orthodox law, to set the particular family 
functioning again either under probationary supervision or on its own respon- 
sibility ??* 

Is it safe for the state, in the light of their past performance, to risk per- 
mitting one or both of the spouses to attempt to establish a new family?” 

Whether or not the law should be concerned with the desirability of such changes 
is not academic. So many non-legal agencies are using special techniques”® to solve 
family problems that the gap between the law in books and customary practices is 
marked. 

One may with propriety suggest a similar group of issues which might be re- 
garded as vital in determining the best interest of the children of divorced parents. 
It is clear from the foregoing articles that the exercise of judicial discretion in such 
cases is a difficult responsibility. Our investigators might well consider the advan- 
tages of writing into the law questions such as: 

Now that the family has been dissolved by the divorce decree what sort of 
a plan can be made to provide the children with as much security as possible 
to take the place of what has been lost ?* 

What contributions of money, time, interest, affection, personal care can 
either or both of the parents make toward such a plan? 

What foreseeable difficulties may be avoided by present plans? 

If one contrasts these with questions like “how much money can the father give,” 
“should the child be given to the mother” it is clear that the new proposals visualize 
a very extensive supervision by the court over the children following the divorce 
decree. The fact that juvenile and domestic relations courts are already giving that 
sort of care makes the proposal to extend it to divorce courts more reasonable. 


2° BrapwAy, ProposED NEw TECHNIQUES IN THE Law oF Divorce (1943) 28 Iowa L. Rev. 256 for 
an expression of this idea. 

*2 VERNIER, AMERICAN FaMiLy Laws (1933) 150 ff. gives the statutory background. But the reader 
will notice that the parties during the waiting period are left to themselves. A comparable situation in 
the medical field might occur if the surgeon and the hospital staff made no effort to supervise the 
period of convalescence. ~ 

*2 The growth of limitations upon the right to marry is indicated by the statutes requiring health 
certificates. VERNIER, AMERICAN Famity Laws (1938) Supp. 11. 

23 Brown, Social Work as A PRoFEssion (1936, Russell Sage Foundation) 22 ff. for a concise 
description of the evolution of training for social work indicating something of the techniques in that 
professional field. Groves, The First Credit Course in Preparation for Family Living (1941) 3 Mar- 
RIAGE AND Famity Livine 67, for a description of similar techniques among marriage counsellors. 

24'THe Nat’L Prosation Ass’N, SociAL DEFENSES AGAINST CRIME (1942) passim, and DELINQUENCY 
AND THE CoMMUNITY IN WarTIME (1943) passim, where the technique of the probation officer is dis- 
cussed at length. 2 
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CLosER INTERPROFESSIONAL COOPERATION 


At present several movements for the solution of family troubles according to 
law are observable. The orthodox courts with the assistance of lawyers proceed 
in orthodox fashion. Juvenile and domestic relations courts, on the other hand, 
largely without lawyers, but aided by probation officers, social workers, psychiatrists 
and others are making increasing progress.”* Still other groups from the clergy 
and marriage counsellors”® all the way to radio programs and newspaper columnists 
dispense domestic advice. So much non-legal activity is going on that we are in 
danger of confusion. Our investigators may well inquire—what to do about it. 

One imaginable solution would be for the lawyers to increase the scope of their 
unauthorized practice acts’ and thereby retain exclusive control of the field. At 
the other extreme, jurisdiction over all family matters might be given to domestic 
relations courts*® and the lawyers might withdraw completely from participation. 
If either of these suggestions were possible of attainment it is submitted that the 
result would be undesirable for the public. To lose the benefit of the resources of 
non-legal professional fields would tend to handicap the lawyers in their efforts to 
obtain satisfactory individual solutions of the family problems. Without the steady- 
ing influence of the law, with its careful balancing of legal rights, the other pro- 
fessional groups would be greatly weakened. A middle of the road solution appears 
to be along the lines of interprofessional cooperation. 

The member of a medieval family who sought professional relief took himself 
to the church. There he found most of the representatives of the existing profes- 
sions2® They were held together by a common denominator—their clerical train- 
ing. Probably it was not too difficult to focus simultaneously on the individual 
problems all available professional skill and resources. 

The modern member of a family seeking professional relief betakes himself, as 
it were, to a row of detached buildings each one housing a separate profession. He 
may have difficulty in deciding to which one he should submit his problems. It is 
too expensive and time consuming for him to go to each in turn. But he does make 
a self-diagnosis and knocks at one of the doors. If it happens that a complete 
solution is available among the resources of that particular professional group he 
goes away satisfied. Unfortunately too often his problem is so complex that only 


25Nat’L Prosation Ass’N, SoctaL Derenses Acainst Crime (1942), esp. the following articles 
Walter H. Beckham, One Court for Family Problems 80; Alice Scott Nutt, Juvenile Court Function 94; 
Peter Geiser, The Court as a Case Work Agency 102, as examples of the literature on the subject. 

2° Groves, THE FAMILY AND Its SociaL Functions (1940), Chapters XIX and XX, “The Evolution 
of Social Thought Concerning the Family” for a valuable summary of what other groups are thinking 
on the subject. 

27 See, passim, Hicxs anp Katz, UNAuTHoRIZED Practice oF Law (1934), for statutes and other 
material concerning unauthorized practice of law; Branp, UNAUTHORIZED Practice Decisions (Detroit 
Bar Ass’n, 1937); Am. Bar Ass’N, CoMPENDIUM ON UNAUTHORIZED PRACTICE OF THE Law (1942). 

28 U.S. Dep’ oF Lazor, Cuitpren’s Bureau (Bureau Pub. No. 193, 1929), THE CHILD, THE FaMILy, 
THE Court (by Flexner, Oppenheimer, Lenroot) contains a most effective description of domestic 
relations courts. 

2° 12 Encyc. Soc. Sciences (1934), Professions, 476. 
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part of it can be solved by any single group of experts. It is at this point that the 
importance of close interprofessional cooperation becomes apparent. Maybe the 
total problem is one which requires simultaneous consideration by representatives 
of several professions rather than by each one in turn. Maybe this is the situation 
in most domestic catastrophies. 

Our investigators may well give thought to the interprofessional relations of the 
future. Perhaps one large building, as it were, will house all the professions each 
with its own corridor; but with mutual contacts. In the reception hall would be a 
trained diagnostician who would help the applicants determine in which professional 
field relief appeared to lie. Case conferences*® would be held with representatives 
attending from each of the professions engaged in working on the case. Before the 
file was finally closed the matter would be rechecked by a further joint case confer- 
ence to make sure that everything had been done which could be done through any 
of the resources of any of the professions. 

If it is agreed that professions exist primarily to serve the public, it may be argued 
that the highest standard of quality in the work is a matter of public right, not of 
professional condecension. Eternal vigilance is necessary to keep such services at 
the standard level. 

The law should take a practical view of its future. It may, of course, ignore 
what the other professions are doing in this field of family relations. But it is diff- 
cult to assess the consequences of such a decision. Interprofessional cooperation 
among other professional groups is proceeding at a significant pace. For example: 
community health programs have developed in a sense linking the medical and 
social work professions.** Juvenile and domestic relations courts staffs are often 
assembled from various professions. Social workers have lead the way toward local 
case conference committees in various communities. The grouping of physicians in 
diagnostic clinics*? is a recognized step toward efficiency. On the other hand the 
law has made comparatively little progress in the direction of integrating its work 
with other groups. The trial lawyer makes use of the expert witness in a particular 
case. Legal aid societies** are a common meeting ground in the law for the various 
interested non-legal groups. Legal service bureaus** may touch on the field. But in 
general the impulse toward drawing the law into closer relations with the other 


groups seems to have come frum the other groups. 


®°Youngdahl, Community Organization in Rural Child Welfare Services (1943) ProceEpincs 
NationaAL CoNFERENCE OF SoctAL Work 170, is a recent example of non-legal thinking resulting from 
the growth of community organization in rural areas being less rapid than in urban centers. 

*2 As examples see Alloway, The Medical Program of a State Child Caring Agency (1940) Pro- 
CEEDINGS NATIONAL CONFERENCE OF SociaL Work 241; Martha M. Eliot, The Work of the Interdepart- 
mental Committee to Coordinate Health and Welfare Activities (1939) ProceepiIncs Nationa Con- 
FERENCE OF SociAL Work I01. 

32 Brown, PuysiciaNs AND MepicaL Care (Russell Sage Foundation, 1937) 154 ff., discussing 
“group practice.” 

®8 Cohn, Legal Aid for the Poor (1943) 59 L. Q. Rev. 250 and 359 for an interesting comparative 
description of legal aid. 

** Spenser, Bar’s Opportunity for Service (1942) 17 Los ANcELEs Bar Butt. 98 ff., for one example; 
also, Rules Governing the Lawyers Reference Service (1944) 19 id. 207 ff. 
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If the law is to take its place in a general plan several avenues are open to it. 
The lawyer may join an organization like the National Conference on Family Rela- 
tions or the National Probation Association, both of which cut across ,Professional 
lines. Or he may become a member of a local county council of social agencies 
and participate in its activities. But in neither case would he be certain to find 
himself immediately at home. Our investigators might consider the desirability of 
beginning the process of adjustment while the lawyer is still a law student. 

In university work the orientation course®* is not unknown as a means for intro- 
ducing the undergraduate student to the general field of human knowledge. There- 
after the specialization procedure takes over. In the graduate schools the law stu- 
dent finds his mind being directed along a road quite different from those which 
the medical student or the divinity student travels. A further course on how to 
work with members of other professions for the improvement of professional service 
to the community might pay dividends not only to the law school which offered it*® 
but to the communities in which its graduates later settled and rose to positions of 
leadership. 

The content of such a law school course would no doubt vary considerably from 
time to time. It might start with a specific human case to be solved; or with a 
plan for division of responsibility among several mutually integrated professions, or 
with an historical review of the growth and significance of professions in our civi- 
lization. More important would be the students to whom the course was offered 
and the opportunity afforded for each to express and develop his own views. The 
acquisition of information would be subordinated as an objective to the idea of 
learning how to work together for a composite solution of individual family diff- 
culties. Student thinking would probably display certain characteristic, if overlap- 
ping, stages: a period when the representatives of each student group would feel a 
reserve toward the others (a reserve that might be indicated by a defensive attitude) ; 
another period when the need for an interprofessional language would be important 
to prevent misunderstanding in the significance attached to words; another period 
when each group would test its mental discipline against the others. If the instruc- 
tor could ride out these storms a condition of mutual respect would be established 
which would promise much for the future. 

But perhaps the most interesting question for judges and lawyers relates to the 
place which will be allotted to the law as a form of social control if interprofessional 
cooperation develops as it seems to be developing and if the law joins with the 
others. 


85 See CocumBiA University Butt. oF INFORMATION (1944) 44th Series, No. 24, Announcement of 
Columbia Coll. 10. For an earlier description of this course see CoLumsBia Univ., INTRODUCTION TO 
ConTEMPORARY CIVILIZATION, A SyLLaBus (1920). 

®° One example of this is the Seminar in Family Law offered at the Duke University Law School. 
It is open to Graduate Students in Sociology and its major object is to see whether the two groups can 
learn to work together. 
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Tue Furure ContrisuTIoNs OF THE LAW TO THE SOLUTION OF 
Domestic PRoBLEMS 


The word “indispensable” appears to the writer as being appropriate to describe 
the position which the law may be expected to occupy if all the professions unite 
in an effort to solve domestic problems. The investigators, however, will have to 
decide the details. There is reason to believe that their decisions will vary according 
to the circumstances of the particular family; but one guiding consideration may be 
the effectiveness of legal sanctions to the particular facts. 

Ecclesiastical sanctions*’ dealt squarely with the soul of the litigant, although 
they may also have affected his property (fines) and his personal liberty (imprison- 
ment). Probably no one of us in the present day can imagine the compelling power 
of a threat of excommunication. Today that threat is less effective. Temporal courts 
have civil sanctions only,** to require compliance with their decrees. 

The effect of temporal sanctions upon the minds of members of the general 
public is not easy to assess. Some persons obey the law and have no occasion to 
feel the weight of its pronouncements. Others for a variety of motives comply 
with a court order and give no trouble. Other persons are more difficult to handle. 
If appropriate pressure can be exerted they comply; but only under such circum- 
stances. The term “appropriate pressure” includes the devices described previously 
by Mr. Pokorny and Dr. Lemkin. Their value is clear. But we cannot be sure 
that they will completely cover the field. There may, and probably will be, persons 
who, for reasons satisfactory to themselves, either evade the law by flight®® or take 
whatever penalties are imposed and still stubbornly decline to cooperate. The num- 
ber of such persons in the field of the maintenance and custody of children is not 
negligible. Legal aid societies, for example, have information about them. The 
stubborn mind of the defendant is still unreconciled to the plan which the court 
feels is just. Our investigators may well inquire whether the resources of non-legal 
fields may not be utilized to advantage in such situations. Dr. Plant suggests 
psychiatry*® as a means of accomplishing valuable results in changing points of view. 
Mr. Whitmire thinks in terms of a form of insurance to cover those cases where 
the defendant is unable to comply with maintenance orders.** 

Perhaps the psychology of the law toward family members might parallel the 
recent changes in its viewpoint toward criminals. Perhaps a large number of persons 
would respond to encouragement and persuasion rather than to threats. Perhaps if 


878 Encyc. Brit. (14th ed. 1937), Excommunication 956. 

%8 For example: in civil cases, the power to assess damages; in criminal cases, the power of life and 
death, imprisonment, fines, deprivation of licenses; in equity cases, the power to restrain by injunction. 
But in no case does the power approach that of ecclesiastical excommunication. 

8° Zunser, Family Desertion (1929) 145 Tue Annats (of the American Academy of Political and 
Social Science) 98 as an example of the problem of dealing with a family when the wage earner moves 
to another jurisdiction. ; 
“Plant, The Psychiatrist Views Children of Divorced Parents, supra in this symposium p. 807. 
‘1 Whitmire, Maintenance on Appeal, supra in this symposium p. 757. 
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the members of the family were made to feel that they are parts of a cooperative 
endeavor instead of antagonists in a legally regulated conflict their response in more 
cases would be helpful rather than competitive. It is a distinct loss to any com- 
munity when non-legal sanctions such as conciliation, education, psychiatry are not 
used on difficult cases. 

By accepting the principle of interprofessional cooperation the law should expect 
_ to gain rather than to lose prestige. Its orthodox sanctions may be held in reserve 
instead of employed as frequently as heretofore; but they should not be abolished. 
It is certainly in the public interest that courts, faced with domestic problems, should 
have available a battery of tools with which to attack the wide variety of situa- 
tions. If one tool is not very effective it is to the credit of the worker that he takes 
another so that he may do the major job of solving the problem. 

The client may not be as much interested in a friendly rivalry among the pro- 
fessions as he is in obtaining personal relief. 


CoNcLUSION 


The burden of the present article has been along the following lines: The pre- 
ceding articles contain intimations that the Legal Peg in the field of children of 
divorced parents does not fit too snugly into its social and economic hole. It is 
suggested that groups of qualified persons assume responsibility for further study and 
that their inquiries include three major questions: 

What is the modern objective of a divorce proceeding and the ancillary 
actions dealing with the children of divorced parents? 

How may the resources of other professional fields be made more readily 
available to persons suffering from some form of family dislocation? 

If the law recognizes the contributions which may be made by these other 
professional fields to the solution of the problems of families before the court, 
what will be the future position of the law? 

The present article suggests certain possible answers to these questions; but rather 
to stimulate discussion than to attempt to convince. In this respect the symposium 
becomes not merely a statement of the existing peg and hole but a point of departure 


for further study. 
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For the period of the emergency, the Duke Law School is conduct- 
ing a three-semester year which will permit a student to complete three 
full years of academic study in two calendar years. Semesters will start 
on January 22, and May 28, 1945. Beginning or advanced students may 
enroll at the start of any semester. Courses are open to students of any 
year transferring from schools that are members of the Association of 
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all courses are completed in the semester in which they are offered, a 
student may omit any semester or extend his study over the usual three- 
year period, though it is advisable that first-year students take the first 
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During the continuance of the Wartime Program, the Duke Law 
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state. Indicative of the national character of the School is the fact that 
in normal times the average student body for any five-year period has 
been drawn from over 30 states and 60 colleges and universities. 


For the period of the war emergency, the School’ of Law has reduced 
its admission requirement for superior students from three years. of 
academic work to two and has adopted a three-semester year which. will 
permit a student to complete three full academic years of law study in 
two calendar years. Semesters will start on January 22, and May 28, 1945. 
Beginning or advanced students may enroll at the start of any semester. 
A student may, if he wishes, extend his study over the usual three-year 
period. . ; 

The Law School occupies a building constructed on the Duke Univer- 
sity campus in 1930. Its well-rounded law library, with a collection of 


over 70,000 volumes, is the largest in the South. Ample living accom- 
modations for law students are providedin the new Graduate Dormitory 


Center and in the recently completed log cabin group. The beautiful 


location’ in the Duke Forest and the healthful climate of the Piedmont 
section of North Carolina afford an excellent environment for intellectual 


- work, i 4 


Information as to courses of study, probable expenses, and availability 
of financial aid will be sent upon inquiry to 


~ ‘Tue Dean, Duxe Universrry Law ScHoor 
Box C, Duke Station 
DurHaM, NortH Carotina 






































